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Paſch. 4. Icom Regis. 
Ford and Sheldons (ſe. 


AS N an Anfozmation in the Exchequer Chamber fa; the 
King, again& Thomas Ford Eſquire, Ralph Shel- 
don Eſquire, and divers others; The Caſe was - 


thus. 
Thomas Ford was at all times befoze the @tatute 
of 23 Eliz. a Recuſant, and oa money lent toShel- 
nes don, ſome befoze 23 Elz. and ſome after. Ford 
— fook a Recognizance in the names of other De⸗ 
fendants, and took alfo a Grant of a Rent-charge 
to them in Fee, with condition of Redemption by Deed. indented : And 
the Kecognizance was conditioned foz perfozmance of Covenants in the ſaid 
Andenture, and afterward the ®tatute of the 28 Eliz. was made, by which 
it was enaged, that if default of payment was made iu any part of payment, 
(viz.) ef 20 l. foz every month, &c. And that then any ſo often the Queens 
Maſeſty by pzoceſle out of the Exchequer may take, (gcure, and enjoy all the 
goods, and to parts, c. And after the ſaid Ad, and vefyze the 24- year of 
the Naign of the late Queen, Ford lent great ſumms of money to Sheldon, 
and foz aſſurance of it, took a Reyt-charge by Deed Indented, with conditi/ 
gn of Redemption: Ind took alſo ſeverall Recogaiſances in the names of 
other Defendants, foz perfozmgnce of Covenants, &c. as is afazeſaid, 
which Recogniſances did amount in all to the ſumm of 2 10001, all which 
were to the uſe of the ſaid Ford, and to be at his diſpoſition, and they were 
fozfeited : And afferward, viz. 41 Eliz. Ford was convie of Recuſancy, 
and did not pay 201, per menſem, accozding to the ſtatute. And if upon 
—— the King ſhould have the benefit of theſe Recognizances, was 
t . ; 
And this caſe was debated by Counſell learned on both Ades in . 
And it was objected by the Counſell of Ford, that if the Necegniſancsg 
been acknowledged to Ford himſelf , they Could not be fogfeited to the 


perfozm Covenants in an Indenturs foz Rent-charge 
——— and are not within the intention of the ſaid Ac , which ſpeaks 
only of Goods. | 

3. No Fraud 0z Covin appears in the Caſs; And then fozaſmuch as no 
Act of Parliament extends to this caſe, it was ſaid, that the Common Law 
doth not give «ny benefit to the King : Fozat the Common Law in far ſtren⸗ 
ger Caſe, if Ceſtuy que uſe — — Gor 


Ford and Sheldons? 
Caſe. « 
[ as it was Lut a truſt and confidence, of which the Law did not take notice, 
it was not fozfeited to the Ming, and could not be granted: And if an Uſe 
ſhall not be fozfeited , of Which there ſhill be a Poſſeſſio fratris, &c. and 
which ſhall deſcend to the Heir, A multo fortiori, a Meer truſt and confi- 
dence ſhall not be fozfeited. Aſs | 

4. Jt was cbjeced, that if the Fozfeiture in the caſe at the Bar accrues 
te the Bing, by the Statute of 28 Eliz. it ought to he by fozce of this woꝛd 
(Goods: ) wut that ſhall not be without queſt ion in this caſc, Foz Ford bath 
not any Oeevs, but only a meer truſt and confidence, which is nothing in 
conſideration of Law, e 

And the Court cannot adjudge that thcſe Recogniſances belong to the 
King by cquity of the ſaid Statute, ' becauſe it is penall: Alſo one Recog- 
niſance was taken in the names of ſome of the other Defendants , befoze the 
Statute of the 28 Eliz. Which gave the Fozfeiture. © 

And fo that reaſon,it cannot be imagined that it was to defeat the King of 
a Fozfeiture, which then was not in Eſſe, but given afterwards. 

As to the firſt objection, it was anſwered and reſolved by all the Barone, 
and by Popham chief Juſtice of England, and diverſe others of the Juffices, 
with whom they conferred, that if the Kecogniſances had been acknowledged 
to the party himſelf, that they were given to the Ring without queſtion foz 
perſonall Actions, are as well included within this wozd, Goods, in an Aa 
of Parliament, as Goods in peſſeſſton. But inſomuch as by the Law things 
in action cannct be granted over foz that cauſe by generall grant (things in 
action (which only be may grant by his Pꝛerogative) without-fpeciall 
-wozds paſſe not foz his Pzerogative, can never paſſe by general wozds. And 
it was affirmed, that ſo it had been reſolved befcze, that is to ſay, That 
Debts were fezfeited to the Ring by the ſaid Actof the 28 Eliz, And whers 
the Statute ſaith, Shall take, ſeiſe, and enjoy all the Goods, and two parts, &c. 
And although a Debt due to a Recuſant cannot be taken and ſeiſed, yet-inaſ- 
much as there is another wozd, viz. Enjoy, the king may well enjoy the 
Debt; And by pzoceſſe out cf the Exchequer levy it, and ſo take and ſeiſe, 
refers to Goods, and two parts of Lands in poſſeſſion. 

As to the ſecond Dbjection , it was oztginally foz the loan and foꝛbearance 
of meny. And as well the Recogniſance as the Anuity were made foz the 
ſecurity of the payment ol the ſaid money: Alſo when the Recogniſances ars 
fozfeited, they are but Chattels perſonall. 4 

As to the third Dbjection, there was Covin apparant, foz when he was a 
Recuſant all time after that @tatute of the 23 Eliz. and faz that chargable to 
the King, foz the fozfeiture given by the ſame Act, it ſhall be intended that he 
took thele Recognifances in the name of others, with an intent to pzevent 
the Ming of levying of the Fozfeiture : And all the Recogniſances which 
were taken in other mens names after the (aid Ac, ſhall be pꝛeſumed in Law 
to be ſo taken, to the intent to defeat the King of his Fozfeiture : True it 
is, that an Uſe oz Truſt ſhall not be fozfeited foz reaſon oz other offence 
by the Common Law,” becauſe it is not a thing of which the Commen Law 

taketh any notice, fozthat Ceſtuy que uſe, hath not Jus in re, no; jus ad rem, 
but by the Common Law, when any ac is done with an intent and purpoſs 
to defraud the King of his lawfull duty, oz Fozfeiture by the, Duty, 02 Fo2- 
keiture by the Common Law, oz Ac of Parliament, the Aing all not bs 
barred of his lawfull Duty and Fozfeiture, Per obliquum, which; belongs to 
him by the Law, ifthe Act was made De ditecto. Of” 

And foz this, if a man Dat-lawed buy Goods in the names of others, the 
King (hall have the Goods in the lame manner, as if he had taken them di- 
rectly in his own name: So ik any Accountant tothe king purchaſs Lands 
in the names of others, the King ſhall ſeiſe thoſe lands foz mony due unto him. 

Any 


— —— 


— — 
— — — 


Lord S* John, aud Dean 
of Gloceſter. c 


And this appears by the caſe of Walter Chirton, Trin. 24. Ed. 3. Rot. 4. in 
Scaccario, where the caſe was, that Walter de Chirton was indebted to the 
King, 1800 l. which he had received of the Kings Treaſure, and did pue- 
chaſe certain Lands with the Kings money: and by Covin had cauſed the 
Uende2 to enfeoff his Friends in Fee to defraud the King, and notwithſtan⸗ 
ding tcok the P2ofits himſelf ; And afterwarys Walter Chirton was com- 
mitted to the Fleet foz the ſaid Debt. And alt the matter was feund by In⸗ 
quiſition, and by Judgment the Land was ſeiſed into the Kings hands Quo- 
uque; foz in caſe of the Ring. an act done by Covin, Per ob/iquam, ſhall be 
cquull to an ad done De directo, to the party himſelf, Foz, Rex fal lere non 
vulr, falli autem non poteſt: ee another Pzcſident, Trin. 24. Ed. 3. Rot. 
II, Ex Re cum Regis, where one Thomas Favell was Colledoz of Tithes 
and Fiſteenths, and was ſeiſed of certain Lands in Fee / ſimple, and having 
divers Goods and Chattels, Die intromiſſionis de colledione & levatione , 
Df Tenths and Fifteenths, Languidus in extremis alienavit levementa ſua * 
& bona & catalla diverſis perſonis, And died without Yeir oz Executoz. 
In this caſe by the Pꝛerogati ve of the U ing. Pꝛoces was made as wel againſt 
the Ter-tenants, as againſt the Peſſc ſloꝛs of the G3ads and Chattels, al- 
though they were not Exetutoꝛs, &c. Ad computandum pro col/eRione pre- 
d.cta, & ad reſpondendum & ſatisfaciendum inde Regi. &c. Et hoc per Can- 
cellarium Anglice & Capitales Juſticiarios Anglice & aliorum Juſticiariorum 
utriuſque Banci quod acta bene. | 

As to the fourth Dvzzction, Non reſert, whether the duty do accrue (0 the 
King by the Tommon Law, oz by Statute; but be it the one way oz the other 
no Sabterfuge that the party can uſe. chngeteat o: defraud the King : And 
although one of the Kecogniſances was taKenbefoze the Statute of 28 Eliz. 
pet that was to his uſe, and foz that it is in che nature of a Chattell in him, 
and was taken in the names of others to pꝛevent the Quran ot her Foztet- 
ture, which the might have by the Au of 23 Eliz. And although Ford was 
not convict untill 41 Eliz. that ts nut mateciall, foz at all times -befoze that 
he was ſubjea to a Fozfeiture foz his Recuſancy. 


At. "OI ht * 
— 


Paſeb. 4. Jac. 


In the Chancery, 27. Junii, 29 Eliz Inter Johanem Dominun 8. John 
de'Bletro quert tem & Decanum &. Capitalum Gloceitriz Defendentes; 


2 


He caſe was, that the Plaintiff bzxcught a Quare impedit in the Com- 4ppropriation, 
mon Pleas, againſt the Dofendant, foz the Church of Penmark, in the Loc 
County of Glamorgan, which uit was ſtaid by Ayde-prayer, and the Re⸗ _ = 
cod was removed into the Chancery, upon which the Plaintiff moved foz a "EE 
Procedendo, and upon Oyer.of Cauſe, befoze Sir Thomas Bromley Lozd 
Chancelloz, in the pzeſence of Fir-Gilberr Gerrard aſter ofthe Rolls, and 
Shute and Wyndbam Juſtices, and Pophlam Attozney,and Egerton Sclicitoz 
of the Queen, the Plaintiff ſhewed a Gift in Tail, of the ſaid Adyowſon 
made td his Anteceſfoz,in the 18 R. 2. and a UYerdic foz his Antecelſo; in tha 
12 H. 8. and a Pꝛeſentation by his Grandfather to the ſaid Tharch ; of a 
Clerk who was admitted, inſtituted, and induced, with poſſeMion foz certain 
years,. and diberk other matters to pzove the Title of the Plaintiſf, pet fp; 
this, that the Defendant and thoſs from whom he claims, lime aut ot mind, 
had had the poſCe@Cion of the Parſonage as Ampzopziate (ſaving interrup- 
tien fozſome ſmall time.) And foz this that it hall be a dangerous pꝛeſident 
to the Aueen and others. Owners of Ampꝛop zi tions, being aule to main⸗ 
tain 


— — — em 
- po — — — _— — 


4 Crimes and edle and 
Smith. Beard. 


tain the Appzop;iations to be perfect in all points, and circumffances which 

are requiſite to the making of an abſglyte and compleat Jmpzopziation, the 
1 — being made of ancient time. 

t was reſolved by this Court of Chancery, by the advice of the Inſtices 

um Counſell learned of the Queen, that no Procedendo in loquela ſhauld be 


granted, 


Vide Ridley fol. 1 5 3, 1 54. the beginning of Appropriations and of 
Annuities to be diſcharged of Tithes; It was after Benedict 
who was the Inſtitutor of Monks, &. And note there the 
reaſon of Prayer being preferred betore Preaching. 

Vide 155. ibid. That the Saxon Kings appropriated eight 
Churches to the Monaſtery of creyland, as appears by Ingul- 
pbus who was Abbot there. 


Trin. 37 Elig. In the Exchequer Chamber. 


Inter Thomam Crimes © alios querentes & Henricum Smyth Defen- 
dentem. x 


He Caſe was ſuch, The Abvot of Sulby; held the Parſonage of Lubben- 
ham in the County of Leiceſter, to his pzoper uſe, which as a Parſonage 
Impzopztate came to King H. 8. by diſſolution of Monaſteries, Anno 3 1. H. S. 
who in the 3 . car of his Raign, granted it in Fee · farm, under which Grant 
the Plaintiff clatmeth, the Defendant had obtained a pꝛeſentation of the 
Duneen, and fo deſtroy the (aid Jmpzopziation did ſhew the Dziginall Jn- 
ſcrument of it. Anno 22. Edu. 4. with Condition in it a Uicartnge ſhould be 
competently endowed, and allodged that the ſaid Uicaridge was never en- 
dotvey. And foz that very caufe the Jmpzopziation was void, and in truth 
there was no Inſtrument,noz direc pzoof of any endowment of the Utcaridge. 

But foz this that the ſaid Reetozy was foz all the time of the Jmpzopziation 
ſuppoſed, reputed, and taken to be appꝛopꝛiate, and by all that time a Uicar 
pzelented, admitted, inſtituted, and induced as a Uicar rightfully endowed, 
and paid his S irſt fruits, and Tenths. N 

At was reſolved by all ths Court, that it ſhall be pꝛeſumed that the Uica- 
ridge inreſpec of cantinnance was lawfally endowed, foz that Omnia pre- 
ſumuntur ſollemniter eſſe acta. And if ſhall be of dangerous pzeſtdent to exa- - 
mine the Pziginals of Ampꝛopꝛiations of any Parſonages , and the endaw- 
ments of Uticarivges, foz that the Dziginals of them in time will periſh. 
And ſo it was decreed foz the Plaintiff. | 


Endowment 
is preſumed 
when a Vica- 
ridge hath 
long continu- 
ed. . 


* 


Hill 4. Jac. Regis. 


Inter William Bedle gen. quer. & Thomam Beard clericum Jacobum 
Wingfeild wilitem G. Marium Wingfeild Defend. 


He Caſe was thus. Anno 3 1.Ed.1, The King being ſeiſed of the Pan⸗ 
. ̃ —ę-— — 
dare 015 Appurtenmmces. to Hamfrey de Bobane Carl af Hereford, in Taile generale 


ſtate- tail in 


Chancery. 
Impropriation 


Grantor, &c, 


che Patron, Humfrey de Bobane the A dus in Tail, b bis iDeed, in the 4.0f Ed. 3. grated 


— 


— 


Bedle ande 


3 


And upon this A | de Co tibus hijs quæ in j 
requiru ntur, after the death of the Incumbent, the ſaid 


Duke of Buckingh ELIA e 5 0. tn 


= 
8 


| | ſhall 
Þarmazs, &c. Advatwlons, &c. which hs had, & .The 
„Si as sb Fee OR e 
laintiff foz 1200 l. An.37.Eliz. Beard the Defendant did obtain a P3t- 


; 
1 


. ume then an E ate in tail , and then by 


And Recozvs and Letters 
92 are loſt, oz imbeſiled ; 
Acts ſhould be dzawn in queſtion, although 


i 


If any objection oz exception ſhonld now , th 
poſſeſſion of the Dwners of the ſaid Rectozy 
theſe Þbjeations oz exceptions, had been made in the lives 
without any queſfion they had been anſwered , / 
ſucceCions of ages it would have been impeached oz 


Caſe of Forfeiture A 
by Treaſon. 


Treaſon, 


Forfeicure, 


n —ů 


Mich. 4. Jac Regis. 


1. eee in tail de⸗ 
Statute of 27 * ee, ko the uſe. of 
tfe fn fott te ay Ht 8. is made, 
Oe on 8. and died, the 

their ACue enter, and vpe, and this de- 
matter is found by an Df- 


bk have the lany; 
| ff carmot de 
2 Viz, 


the ancient Efate was diſcartinned, and ſich wah 
| agzeed tn the Parquelle of Win⸗ 


das unt any right tu the ancient 
was utter ig gone) was at- 


i 
ah 
1225 


T 


#7 


queſtion was, if the Ifie fn 
tt wa | | the right of 


« 


. 


BL 
* 


2 26H. 8. cap. 
The dilcent and remitter as 


EE Dh 


reg of the Ning which he hath under the 
dim, and with this accozvs Plow. Com. 
me Ga fo in = exe att Bar, the new Efate under the 

ance whtch wag foztyitabte is neto purged by the Nemitter of 
that ancient right, and the Titte which the King hath, by?that deiÞatey 


ur > that in this caſe the Iſſue in tail was barred : And that which 
of Action re ped rl to TIE the Starnte of the 26 H. 8. But 
when Tegazt'tn tate to the ue of himſelf in tail, 
=” affer ts attaint of Treaſon, now. by the Sotatute of 26 H. 8. he doth not 
—— eder: F the wozvs of the Statute are, That cberp 
— convict of va Treaſon, &c. ſhall fozfeit to the 

* „all luck Lands, Tenements, and Yere- 

2 
was not any Cving, the right ofthe anctent E. 
fving is. ſaving ta every perſon, &c. (other 
— 2 their —5 all . lads. ſo that the Difend0; and his Yeirs ars 
excluded ont of the ſaving : Foz Beirs includes all manner of Beirs, end 
foz this they are bound by the body of the Act. 

kee, and an Estate of Inherſtunce which is fozfeitable, coupled 
Wn ab right foz which the fozfeiture of the PcfſeCion is * 
9 


dad dern ſaiv, anſwered, confeCen, and avoived, Foz true tt is, that right 
only the new Ettite in tatt, but by this the right at the ancient & 
Dffendaz all have of Eſtate of Juberitance: 
ER 
and uc ceſtozs, and fuch perſons as claim 
And ſo note a diverſity between a naked right of Action which is not 


2 Caſe at a — 
concerning Bilkops. 


* 


the ſaid Act. And whew att this appears by Dice; then is 
1 10 nottvithlanding the Kemitter barred by fozce of the 22 


* Dit * 


—_ « = a 


Paſch. 4. Jac. Regis. 


being in 
made after the Act 1'Jie. were not 
lawfull Giſhops : And faz that their Tile and pzoceeding a 


. te 

In 02 caule 

— eb infertur adnullatio actus. And theſe were matters of gzeat 
| arms | 

As ta theſe Ddjections, upon conſideration had of them 


which is bound by tees ſevs . 
them, yet the third which remains whale 


— _— —— 


| Caſe at a Committeeꝰ 
concerning Biſhops. & 


the woꝛds of thzee ſeverall acts repeal oz adnull, oz fog ever ad, although 
that one oz two of the Aas of Repeal oz Adnullatiou are repealed, yet the 
other which remains in fozce avnuls the firſt aa # all, the ac of 
1 Mar. expzeſly repealed, 1 Ed. 6. 2. the act of 1.4 2. & Mar. hath 
ſufficient wozds to repeal and adnull the ſaid ad of 1 Ed.6. as to Stile, 
Seal.e Pzoceſſe, Court Chriſtian, although that the ad of 1 Mar, Paflia. 
I. had never been made, the wozds of which ad are, and the Eccleſtaſti⸗ 
call Juriſdictions of the Arch-biſhops, Biſhops. and Drdinaries to be in 
the ſlams eſtate foz Pꝛoceſſe at Salts, puniſhment of Crimes, and execu- 
tion of Cenſures of the Church, with knowledge of cauſes belonging to the 
ſame, and as large. in theſepoynts as the (aid Jurisdiction was, An.20 H. 8. 
And althcugh that the lain act of 1 Mar. hath by erpzeſſe wozüs repealed 
the (aid act of Ed. 6. and lo that it may be ſaid, that the ſaidact of i. 
2. Ph. Mar. could nat repeal that which 3 befoze ; pet it was re. 
Lol ved that nold inaſmuch, chat the repeal which the act of 1 Mar. bperacs 
{snow adnulled and repealed it es, that it now the act of 1. 2 Phil. 
& Mar. be in fozce, oz if the ſaid act of the 1 Eliz.cap. I. operate only as the 
ſaidact of the 1.4 2.Phil & Mar. it makes that the act of 1 Ed. 6. cannot 
alſo tend, Quia leges poſteriores priores contrarizs abrogant. But it was 
objected that the ſaid act of the firſf and ſecond of P. & M. is repealed by the 
Statute of 1 Eliz. 1. And it was anſwered and refolvedthat it is enacted 
by the act of the 1Eliz that the ſaid act of 1. 4 2. Phil. & Mar. and eve- 
ry bzanch and article of it (other then foz ſuch bzanches as be hereafter 
expzeſſed) ſhall be repealed : and after by the other bzanch of 1 Eliz. It is 
enacted, that all other Lawes, Statutes, and every bzanch therof repealed 
and made void by the ſaid act of 1. C 2. of Phil. & Mar. and not in this act eſ- 
pecially mentioned and revived, wall remain and be repealed and void, 
as the ſame wers befoze the making of the act: Bat the act of Ed 6. was 
as hath been ſaid repealed by the act 1. x 2. Phil, & Mar. and the act of 
1 Ed. 6. is not rt ſpectally by the act 1 Eliz- and for this that the ſaid 
act of 1 Ed. G. remains repealed as it was befoze the ſecond acf,which bath 
ſafficient wozts'to repeal and adnul the act of 1 E.6.foz both the objectipns 
was, the @tatute of 1 Eliz cap.1.foz this remains the act of 23 H. 8. cap. 20. 
and further enacts, that it ſhall ſt and in full fozce and effect to all intents 
conſtructions and purpoſes. And by the ſaid act of the ſaid 25 H. 8. 
cap. 20. It is p2ovided that every avoidance of any Arch-biſhop oz 
Ble, the King, his Yeirs and ducceſſozs may gꝛant to the Pzioz and 
Covent, and the Dean and Chapter; &c. a licenſe under the gzeat @eal, as 
of old time hath been accuſtomed to pzoceed to an Election of an Arch-bi- 
ſhop, oz Bilh2p, with a Letter milſive containing the name of the perſon, 
which they ſhall elect and chooſe, cc. And further by another bzanch in 
the ſame act, it is enacted, that every perſon choſen elected, and inveſted, 
and conſecrated Arch-biſhop oz Bilhop, ac cozding to the fozm and effect 
. of this act, ſhall do and execute every the thing and things, as any 
Arch-biſhop oz Biſhop of this Realm, without offending of the Pzeroga- 
tive Royall of the Trown, and the Lawes and Cuſtomes of the Realm 
might at any time heretofoze do: And theſe two bꝛanches anſwers to both 
the Dbjections ; Viz. Foz the manner of Election and conſecration 'of 
Arch-biſhops and Biſhops , and alſo faz the making and execution of all 
things which belongs to their authozity , as any Arch-biſhop oz Bilhop 
might have done befoze the making of the ſaid act of 25 H.$.within which 
wozds, the Stile and Heal that their Court, and the manner of their pzo- 
ceedings are included. Anvnow the act of 1 Eliz.cap. 1. hath revived the 
act of 25 H. 8. and enacted that the ſame ſhall fand and be in full — — 
: rength, 


rr 
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ſtrength, to all intents, conſtructions, intents, and I 
it followes, that the ac of 1 Eliz, reviving the 25 H. 8. 
act of t Ed.6. foz in an ad which was repealed , the 
adnulled: And this was the pzincipall cauſe 
donbts wert 
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perſons ſhall be taken, foz juſt, 
mony, to all intents, conſtructions and —— 


* 


Fig 


tot Tl by which das cg Statutes 


of all Repeal 
of the ſaid act 1 Mar. doth inſue. _—_ 


And note by our Books it appears, that if a Deacon or Prieſt take a Wife, 
the marriage was voidable by divorce, and not void, for they had not 
vowed Chaſtity : And for that, if they hed Iſſue, and one of them 
dyes, the Iſſue ſhould be inheritable. But if a Munk, or Nun, or o- 
ther Religious perſon which bad made a Vow of Chaſtity, had marri- 

ed, this marriage is void: And this doth appears 5 Ed. 2. Title 
Now-ability, 26. 19.Þ.7. Title Baſtardy 33. 21. B. 7. 3b. 


1 es 


— 


| 


 ———_— — 
— — 


Mich. 4» Jac. 
C was refolved in the Star. chamber in the ſame Term, that the King Tin pre-emp- 
had not the E mption of Tinn in Cornwall | fog den in cerb- 
Seanni fodins nec plumbi fodins,&c. oz other ſu a be. wal 
long to the King by his Pꝛerogative, but to Owner 


of the Land: But the Emption of Minn in Cornwall, b. 


8 
F 


King as an ancient Right and Inheritance dus to as well of 
Lynn in the Land of the Subject as in his pzoper |: And al⸗ 
thcugh that now a reaſon cannot eafil bs rendzed o befazs 
time of memozy, vet it may well be that all the was 
the Demeſne of the King; And upon Gzant of the Land the King reſer- 


ved the Pynes tohimlelf, tan theſe Pines of Timn ars 
as appears after Ex Diodoro ficulo, Bt certo certius 
in England is derived mediatly oz iminediatly from 
Land is held mediafly, oz immediatiꝑ of the King, and 
be ene ae CERT 

Wed 1 3 
all the County of Cornwall n, the Fozel of 


Ic | Caſe of * 


Stannaties 


eren errang as appears by Camden. And what can 
— — 4 * Diet Ewe the . Edw. i. 42185 
W. 1. à 

—— whomever the Lo belonged, 
appertained p20ved s expꝛeſſe Recozds, 

and dy M ancient Charter of King Jobn, amongft the Recozvs of the Bi- 

Hep sf Euner, To In ber Verde Johannes bei gratiz Rex Angliz, Kc. Om- 
ſalncem, Sciatis quod intuitu dei & pro ſalute animæ noſtræ, 

Sec. Cedima: conceffimms AC charra noſtra confirmavimus deo 

— —— _ 

antiqua ti - 

ir: — — 

omnidus libertacibus & liberis conſueradmibns ad cam pertinentibus per 

manas illius vel Hloram qui ftannaria baberint in cuftodia, &c. 


Paten,1H,3, Rex Roberto de ſalutem mandamus vobis quod fine dilatione 
memb · a. & difficulrate aliqua Habere facietisNominz Jobannæ Reginz matri noſtræ, 
ſtannaria com. Devon. cucunne & omnibus pertinent. 
Tefte Wul. Mariſcalto,&c. 


ge Fines) Rex conceſſit Jebanni filio, Richardi ſtannaria in Cornubia reddendo 
3. Io0O. marks. 


10 H. 3. Rex, &c. Sciatis quod Conceſſimus Richerdo dilecto fratri noſtro, ſtag - 
memb. 9. nariam noftram Cornubiæ, cum omnibus purtinentibus, With Pꝛohibition 
that um CM u Vun wildont licenſe of the ſaid Richard. 


—— Foz cbt chat Dec Fepnarie noſte in Com. Cornubiæ & Devon. o 
_ betong tothe 35iſhop vf Exeter; It was therfoze commanded tothe ſaid 


29, Sheriff ty bann the ſaid Ptammmp, fo Hat the Biſhop may have that which 
do him dothdelong, Viz. Vera detimm Stannarix ; Ja which note Stanna- 
riz noſtræ. 

33Ed,r, Note there are two ſeverall Charters, both bearing date 10. AprilisAn. 


grane al Fin- 33 Ed.1.The one Ad emendationem Stannariarum noftrarum in Com. De- 
—— von: And the other Ad ememdlatianem Stannariarum noſtrarum in Com. 
* Cornubiz: Conceflimus eiſdem Stannatoribus quod fodere poſſunt ſtan- 
nam & turbis ad ſtannum fundendum ubique in terris noſtris, & vaſtis no · 
ſrris, & #Fiorum quorum e in Semen profits, Et aquag, & 2 
rem Curſor opus ſuerit, &e. ad 
ni ſicut 2 Confaeyi, fine impedimento noſtro ſeu aliorum 3 
—— od omnes'Scanatores noftri prædicti totum ſtannum ſuum 
tum r —— poſſunt Cuicunque vojuerint faciendo nobis 
& & beredibus —— & alias Conſuetudines debt m & ufitatas ni- 
ſi nos vel berties noſtri annum illum emere volueriimus. 


35 Ed. 1. in The tivrrty dzunted to CTirmers by the ſafd Charter, 33 Ed, 1. gzanfed 


the Treaſury. wat} i ch Charter of 33 £d.1. made tothe Tinnersvf Devon. 
N — An. 4 Ed.. and was . 
1. U 17 Ed. z. 


A 2 De udrifamerto Oonffliĩ noſtri ordinavimus quod ſtannum in Com, Cor- 
pant l. wur ee Perun ud 8 piarur pro defenſione regni noftri,6&c. 

Et ud partes marinas Celeriver mitratur, in auxilium & ſupportationem o- 
norum 


— — — 
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Stannaries. 
norun noſtrorum, Sc. Its quod hominibmt quibus ſtannum illad Capi -—©@ 
2 cs TEE. 


curitas per nos fiat, Alſignavimus vos conjunctim & diviſim ad capiendum 
ad opus noſtrum totum ſtannnam in Comitatu pted icto Cunitum & etiam 
Cuniend cum cunitum ſuerunt. And there is alſo authozity giben ta take 
Carriages Tam per Naver & hattellos in Fortibus Com. predict. exiſtent 
quim Carrefta & alia Carriagia quzcunque pro ſtanno illo uſque ad Por- 
tum Southampton Cariandum: And commandment given co the 
riffs, Quod ipſe ſumptis pro Carriagiis & aliis neceſſarin in hæc parte in- 
veniendis de exitibus ballivarum ſuarum ſolvant. | 


Edward the black Pzince deceaſed (and the ing under the gzeat @eal + 24.3. e 
confirmed) the ſame year) to Tydman of Limberge, Cunageum ftannariz Rot. Patent- 
rotius Ducatus Cornubiæ pro tribus annis. Nec non emptionem totius ſtan- 
ni, tam infra dictum Ducatum Cornubiæ quam Com. Devon foſſi & foden- 

di quod vendi debeat pro fine mille marcatum & reddendo tris mille & 
quingentas marcas. | 


The ſaid Charter was confirmed at the uit of the Tinners, 8 R. 2. fo 
the Tynners in Cornwall. 


The ſaid Charter af 33 Ed. 1. fo the Winners cf Devon, was confirms 1 E4.4, 
ed at the Suit of the Tinners, Anno, 1 Ed. 4. 


JL was allo at their uit confirmed, 3 H.7. tothe Winners of Devon. 3.8.7. 
op 2 Ly 2 


Vide the @tatute of the 1 U of HN. y. by which it is oꝛdained that a certain 11H. 7. cap. 4. 
weight and meaſure ſhall be uſed thzonghout all England; Pzovided als 
— —— the — af Cor — r — 
to ce within nwall,oz any w t 
the of Linn within the Counties or Cocowall and Devon, but 
that ſuch Weights hall be uſed, dec. as hath been accuſtomed. 


The King gave Commiſion and power to Gilbert Brockhouſe, to have 6 J l, g. 
e-emption tag and in the name of the ſaid King of all white Tinn within 5 1 Key 
Cornwall and Devon , foz ons and twenty years veilding 'thzes thouſand wt in lan, 


marks Rent. enſuant, &c. 
Vote the eile of the ſaid Courts of @tannaries in Cornwall and De⸗ 
von,, at all ti mes, and duting all the Natian of Queen Elizabeth, Mar. 
Ed. &. H. 6. H. 7. Ed. 4. H. G. H. 3. H. 4 & c. Magna Curia Domini regis Du - 
catos ſui Cornabiz apud Cockereaton in Com. Devon Jahane Comite 
Bedford Cuſtode Stannarie dicti Domini regis & Reginz in dicto Comitatu 
Devon : By which it miy appear, that at the fleſt all the Tinn in the 
Cannty of Cornwall and Devon belonged to the ing: And after the ſain 
Charters of 33 Ed.1. the King may buy all if he III. 


© And note the antiquity of Tinn Pynes in Corowall, vide Camden in Camden in 
Cornwall, 12. extremam promontoriam quod arm vergoiiq incumbit. Corwall 21. 
Diodoro ſiculo dicit Balerium: Et vide DioddÞÞ ſiculo lib. 3. c. B. fal.142;b, Piod. fculus. 
pwr ann qui juxta balerium promonto rium incolant Mercatorium uſu qui 
eo ſtanni, &c. | 71 

Arm as foz that, which was objected that the Charter of 33 E. i. exten on- 
ly to Lin within the Land of the King himſelf: It was reſolved that by the 
laid clauſs (Fodere & fundere annum 4erris noſtris & vaſtis noſis & alio- 
tum 


$R.3, 


Caſe of d of the p Prerogative of? _ 
the King in Saltpeter. 


Prerogati ve 
of the King 
in Salpeter. 


1; Point, 


2. Point, 


rum quorumcunque, &c. Sicut Conſuevir, &c. It is manifeft 
n as well inthe ans ofthe Subjec as in 


25. 52 ft halt be bird that the Bing tall reſorve the empion of his own 


3. The King gzants Stannstoribus noris divers Liberties and Jmmu- 
nities which are all as well by n Lands af the 


SDabject, as by thoſe in of the ining, arc 


— 


— — 


In the Seſsion of Parliament held in Decemb. Au. 4. 
Jac.Regis. 


ARS Juſfices, Viz. Popham chief Juffice of England, Coke 
chief of the Common Pleas, Fleming chief Baran, Fenner, Searle, 
Yelverton, Williams, and Tanfield, Juſtices , were aſſembled at Serjeants 
Inn, fo conſalt what zerogative the ing had in digging and taking of 
Saltpeter to make der by the Law of the Realm; And upon 
— between them, theſe points were reſolved by them all, Una 


"That although the invention of Gun-powder was deviſed within time 
of memory, Viz. In the time of R. 2. yet in as much as this concerns the 
neceCary defence of the Realm, he ſhall not be dziven fo buy it in fozzaign 
parts; and fozraign Pzinces may reſtrain at their pleaſure, in their alan 


: And ſo the Realm hall not have ſufficient ion the defence of 
— tothe perill and hazard ot it: And ther te inſomuch as Saltpeter 
ꝙ— INES ng take it accozding to the Limitations 


following, foz ths neceſſary defence of the Aingdom. 
Aithon'h the "the Trees of the Sabject gzotving pee 


his Freeholvand Inherltance as it was ay 2 tefal bed by us the 
he cannot take Gzavel in the Inheri⸗ 
tance of the of 2 » as 


the Book is in 11 
H. 4. 28. Yet it was reſolved that he may dig 


though 
ſec, —— 


ltpeter,foz this that the 
Pmiſters of the King who dig fu Salfpeter, r the — 
ritance of the @ubjec in ſo good plight as they foun 
do il Hoy CITE 

King by — 


heritance of the Subject, which 
N ( as it is ſaid in our Books) - 
And as to the Caſe of Gzavel, foz t 


defence of the whole Realm, in whi 
eto 
geen in af e — 
wn, c 
he which fs charges harp | fo; ſafety : And ſo tn Poztage, foz this that 
00205 000 charge the 
e, 0} foz to make a 
ks benefit : 
RE Gen. tear Th 
full to com — to 0 en⸗ 
— foz defence ol the Realm, foz every faubjec bath beue⸗ 


fit by it And foz this by the Common Law, every man may * 


Caſe of he Prerogative cof 12 
the i in Salcpeter. A + 


* 


my Land fo defence of the i Gama, 8 Bd. 
caſe on ſuch 2 6 they ma OE 


warks,  foz this 
after the danger aher 


ſg that the Minter Wall 16t har 
the Com nd, #4 [ Y. 
Town, a 


Suburbs of a City in time of. Mar 
doton, and Ci the Com 12 5 ) t | 
ing an action, as is Lid in the 3H. 8. 9 e Rule 
true. Princeps & n ex x juſta Cauſa ah Ihe rem meam au- 
ferre. gfe 222510 off 270 3 fy: 


Jt was reſolved that this taking ef wa babs of it la 3. Point. 
the making ol Gun ⸗ powder, foz the neceſſ Jef ence and of the * * 
Realm, And foz this cauſe, as in other Purvty gee is an 25 t in⸗ 
ſeparable to the Crown, and cannot be g2ante Netinled, oz tranſfetted t) 
any other, but ought to be taken only by the Blatts of — King (as 
other Purveyances ought) and cannot be converted to anꝝ other uſs-then 
fo the defence ol the Realm, foz which purpoſe. only the. La Ek we 
Ling this Pzerogative : And it, is not like to the Pen 
Silver, faz there the N lug hath intereft in the Metall, and 2 — 
he may dig foz it, Quia quando lex aliquid 7 ip Concediz Coe Copeedere. Vi- 
detur id ſine qua res ipſa eſſe non Poteſt: Vide Plow le Caſe de 
Myries. @o the King may dig in the Wand of the 1 Treaſure 
trove, foz he hath property: And if the Powver which is ſo made by 
the Pinilters of the Ning, begin to decay (as it will in two eat 

it ought to be changed foz other, 02 the LNG e to 


ployed foz Powder foz the defence of 
Ning ought to make p;oviſion — which © will er 
and when need is, to me it into Gun / powder, which 
foze the Navy can be put ia reavineſſe, 


The Miniſters of the Ut 1g'cannot un | a; . 
of the Walls o2 foundation of any Youſes,” he they Par houſe 4+ Point, 
Out / houlſes, oz Barns, 2 ills, u aN uild⸗ 
ings: And they cannot dig Flooz.of anſton he 
ko; the habitation of man, foz this, that eis the ; 
refuge, ſafety, and comfozt, and of all my 
in health, and it is my Ae | 
Piſvoers, and harmfull 4 
patch, the that the habitation | Saen as be 

e 


ine — — 5 
ene Ed. 2. clauſ, in turti, wo he 8 


hs ehee” An. An 2. in dor ſo Cly Ur. » 1 SA. | 47 he 
King pzohibites that, r px | IL * pry Th at gon 
| Is «tl Bon Cc. _— "Y d ( 
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flooz of a Ide d 
Bat they may dg the lar tia 
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Caſe vf che Prerogative of? 


che King in Saleperer. 


5. Point. 


6. Point, 


7. Point. 


8. Point. 


9. Point, 


oe cue are tin Pr Ne Cate of he Door And 
avg Se foo Et Romy it was be- 


8 5 


1 
e D ee 


„ koz the ne- 
reffary habitation of men. 


{hey ought to make the los in which they dig ſo well and commodi⸗ 
dus to the Owner as they were befaze. 


Then ought fo twozk in the poſſeſſion vf the Bub jed, but betwixt 
wearing an ſv that the Owner may make fat the Doozs of 
Houſe, and put it in defence againſt Pilvoers. 


They cut not to place oz fix any Furnace , Ueſſels , oz othe: neceſſa- 
ries in any honſe oz building of the Subject without dis conſent, oz ſoneer 
any Panſton hanſe, as by it, it may receive pzejudtce oz diſquiet. 


{hey ought not to continue in one tate ober a convenient time, noz to 
return again into the lame * convenient time (which is long 
fine ) be ped. 


Jt was reſolved that the Owner of the Land cannot be reftrainedfrom 
96581 226 Daltpeter, fog the ning hath not intereſt in it as he 
l ver in the Land of the Dub je, foz the King in the 

put put veyancs, lo that the pzoperty of it is in the 
xcluded of the Commodity in bis own 


— 31 Eliz, which was the next year 
licenſe oz commiſſion 


Contable Eqqil Tire, and the other 
"and Jobn Evelin. The Mf gives 


| the (aid eee. 
es, ere, make up, and lap all 
1 — - which 
to dig in any Panſion 

in the lat Clauſs in mud⸗- 
of ought without 


Ar dig extends, &c, 
„ 1 — —— 


— — 
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land and Ireland, andall other Daminions of the King, as well within our 
own Lands, Gzounds, and alſo within the Lands, Gzonnds, 
and Poſeſions of any of dur @uvzets. 

Note the Licenſe begins with Lands, &c. ſo that Hauſes naa Buildings 
are not named in it, foz the Learned Caunſe ll of the Queen, as it hold 
ſeem, who dzew the Licen(s, thonght not that the Licenſe ought not to 
extend to the Þpanſion houſe , oz other neceſſary houſes, foz 
would have been expzeſſed in the Licenſe. Aud after Scilicet 18. October 
2 Jac. Commiſſion was to Evelin, 
the Lands, Poſſeſſions and other convenient pla 
times, that there were bat thzee Licenſes oz 
And in none of them any power by expꝛeſſe wozds is given to dig in any 
Manſion houſe, &c. And in none of them is any 
jec to dig in his own Land: And it is obſerved that in the ſaiv laſt Com- 


a good Reſolution of the Jullices foz the true Pzerogative of the King in 
taking purveyance of Saltpeter. | 


N this very Term, ons George Leak a Clerk in Chan 

an oꝛdinary peece of Parchment,by gzeat deceit, fixed 
Glew, another Parchment ſo thin, as art could if, ſo th 
appear but one peece of Parchment ; And thin peece 
as it were the ſuperficies of the ather, he by good warrant a 
which was bzought to the Lozd Chancelloz , and ſealed with the 
Seal ; And after the (aid George took the thin peece upon which the 
ting was, from the other Parchment to which the gzeat Deal was 
and then all was a blanck with the gzeat Seal annexed : 


E 


upon 
of 


, 


; 


2 
8 


: 


F 


f 


5 
B 


5 

Z 
des 
L288 


f 


Treaſon; 


2 
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ſon. 


John — 
imperial), 


Deal, but this remains now annexed as it did befoze: And foz this reas 
fon it ſeems to me, if the Seal be fixed to a blanck Patent, and one wꝛites 
a Gzant in it, contrary to his direction and truſt ; oz if one hath Letters 
Patents with good warrant made, and them raſe in a place materiall, 
and put in other wozds, to the gzeat pzefudice of the King : In none of 
theſe caſes can it be adjudged a Counterfeit ofthe gzeat Seal, fo; the Sta · 
tute of 25 Ed 3. doth not ſ cf counterfeiting of wziting, but only ot 
the gzeat Heal, And the Delinquent in this caſe doth not meddle with 
the Seal, but only with the Writutg. And A ſhewed a notable pzeſivent 
in Clauſ. 42. Ed. 3. memb. d in dorſo, where the Caſe was, that King R. 1. 
by his Charter gzanted divers Lands and Liberties, Abbati de Bruera, in 
which the Abvot raſed cut this wozd Fittetrida, and in ſtead of it wzit 
Eſt leigh. And upen ſhewing of it obtatned a Conftrmatien of it frem 

Bing Ed. 3. And an allowance cf it in Banco R. And fo2 this offence the 
ſaid Abbot was called befoze the King and his Council, Viz. Jn the Star 
Chamber,where the Abbot charged one Robert Rugg his Com-monk, with 
the ralure: And the Abbot was con vid (whith could not be but in Court) 
And it was part cf the Sentence, that the ſaid Charter-confirmation and 
allowance of it, ſhanld be bzonght in by the Abbot to be cancelled. Out 
of which Recozd J do obſerve five things. | 

I. The antiquity of the Star Chamber, and this then was a Court, in 
which the Abbot was convict, and ſentence given. 

2. That the ſaid Raſure was not any Counterfeit of the Gzeat Deal, foz 
if the.offence had been high reaſon, it ſhould not have been determined 
befoze the Ccuncell of the King in the Star Chamber, 

3. That @pirituall perſons were then puniſhable foz offences befoze 
tempozall Judges. | | 

4. That it᷑ there be raſure of a Deed between Subject and Snbjec, in a 
place materiall, all the Deed becoms naught :; And the party to plead to 
it Non eſt ſactum. Do, it the Patentee raſe his Letters Patents in any 
place materiall, all the Patent becoms of no fozce by the Law, as ap⸗ 
pears by the ſaid Sentence, all the Patent and all the dependance upon it, 
Viz. The confirmation and allowance of it h:uld be all cancelled and de- 
faced, 

5. That although that it is commonly (aid, that an Abbot can do no- 
thing in pzejudtce of his houſe, pet in this caſe he may do it, foz the Ming 
tught not to be in wozſe caſe then a Sabject: And if the Abvot had 
raſed 4 Charter made to him by a Subjed, in ſuch manner as he had raled 
the Charter of the King, the Deed of the @ubjec had become of no fonte: 
And ſo in caſe of the ing; And then J conclude that if the raſing- of a 
Moꝛd in the Patent of the King, be not Treaſon , the raſing of two oz 
thzee, 0} all the woꝛds of the Patent, and Wziting a new Gzant is not 
treaſon : And A recifed another Pzefident in An. R. 2. in Parliament, 
where the caſe was, that the AmbaſCadoz of the Duke and State of Genos 
being here under the ſafe conduct of the Bing, foz the buſineſſe of the 
Bing and the Realm, was murthered by certain Subjeds of the King : 
And this matter was debated in Parliament, and. there reſolved, decla- 
red, and decreed, that this was treaſon : Note it well, this caſe was not te⸗ 
ferred to the Judges, but was declared in and by Parliainoiif : Foz it is 
p20vided by the laid act of 25 E. 3. that o this that many other caſes of 
like Treaſon , might happen in time to come, which-men cannot think 
no; declare at pzeſent, that if another caſe ſuppoſed Treaſon, and which 
is not ſpecified in the ac, ſhall come befoze any of the Juſklces, the ſad Ju- 
Cices (hall tay without going to Judgment of Treaſon, untiil the — 


Caſe of the Prerogative of 17 
the King in Salrpfrer. 6 | 


befoze the chief Juſtice of 
and circumſtances 


- 


oyned two blanck Par 


ing, cc. by Parliament foz di ies, Pzactiſes., and wozds 
wich were not declared by Parliament to be Treaſon : And foz this they *5 H. f. cap. 
were attainted, Per Parliament. 25 H. 8. 12. 


Hill. 24. Eliz. 


KH the Exchequer, a Merchant bzought eighty weigh of Bay-ſalt,vy Dea 

I a Yaven in England, and out of the hip ſold twenty a ” J— 
diCcharged them to another Ship in which they were tranſpozted : But 

the laid twenty weighs were never acually put on the ſhoze : And foz the 
reſtdne, Viz. 60.he agreed foz the Cuſtom, and put them upon Ind: And 
nom the doubt was 1 Eliz. cap. 12. Foz the mobs of the Statuts concerns ** R. 2. cap. 4. 
ing Expozta tion, ſent from the r 03 other place on the land, 


— — 
— — 


comitatus ; © 
of all his Cuſtom, and inthe 
7 n Ses e ltr 


Es But that tho King by 


And 
Office of Sheriff by 
— diſabled to be ch War the Dffice of fo 
England by the ſame authozity; and —— 
1 2. . wager 
—5 rn 


iis ſoletp Judge) 


Weal-publike, as Sheriff of ſach a 3 foz years, oz fog 

fo was it refolved by all the Juſfices of E | 
-chequer Chamber, 2 H. . 66. At fo Royall pqwer to 
theys, ,&c, is Pꝛerogatibe ineident ſolely and 
per fon of King + And fo2 this Non obſtante an act 
make the pardon ol the King void and reffrain the N King 
this by Non obftante, and ts diſable him Ne made, t 
take oz plead, it ſhall not bind the King but that he may diſpenſe with it: 
And this is well pꝛoved by the ac of 13 R. 2. Parliament 2. cap. 1. fo by 
this it was cnaced, that no Charter of Pardon, from Hencefo;th be 
allowed by whatſoever Juſtices, foz Purther, Treaſon, Rape of a Mo⸗ 
man, noz be ſpecified in the ſatd Ehaxter , and if it be otherwiſe, be the 
Charter diſallowed. 

Note, this was the lureſt way that the Parliament could take to re- 
ſtrain the King to pardon Purther, unlefle that he pardon it by expzella 
tearms, which they thcught the King weuld not, foz they knew that the 
King could not be reſtrained by any act to make a Pardon; foz mercy and 
power to pardon is Pzeragative incident ſolely and inſeparably to the per- 
ſon of the Ring: And it hath oft-times been adjudged that the King can 
par den Murther by generall withant any expzeſe mention, with 
Non obſtante, the ſaid Statute, ſep 4 Mea, th In which 8 
that 


If high Commiſzioners have? 
power to impriſun. 


eee e 


Dud jects of the King, to take any land of 
iſhops) as it is done by the fotatute 1 Jac cip. 3.) to 
Lands.03 is 


Statute 
of Alliſe 
King with ſpeciall Non obſtante may e with this, belo 
to the inſeparable Pzerogative of the King, Viz. þis powes of com 


ment to ſer de, &c. 


— — 
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Hill. 4. Jac.Regis. 


Dte, Mich. 4. Jac. Poſt prandium , There was moved a queſtian a- Hieh Com: 
monglt the Judges and Set jeants at Serjeants Inne, A the high Com- mifoocrs, if 

millioners in Eccleſtaſticall cauſes, may by fozce of their Commiſſion chey have 

ir of al was reſolved by all, that haus the Statuts of 1 priſon, - 

r , , | eof 1 Eliz. — 

King might have gzanted a Conuniſſion to hear and deter mins — 

Kicall Cauſes: But then any clauſe in their 

on, the Commiſſioners ought to pzaceed accozding to the 


Law allowed within this Realm, foz he cannot alter neither his tet 
noz his Ec cleſtaſticall Laws within this Realm by his Gzant oz 
fion: Vide Caudries Caſe,5. Report. Chen all the queſtion reſts 1 
act of 1 Eliz. which as to this purpoſe reſts upon tee Manches 

1. Such Commillioners have power to exerciſe, uſe, occupy, execute 


00 
theſe bzan ches within 
Juriſdiction, of us of thy 
King : And this ou 


Patents,to exerciſe, uſe, and "ne 
c 
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If high Commiſsioners haye? 
power to impriſon. 


Women. 
Felony. 


* — 


tak rug . 4 


, and not any in moceeding 03 


the P. 
tents, la that t 
And ths ſaid Letters 


redꝛeſte 
Abuſes, Contempt, and Enormit ies whatſoever ; which by any manner 
of Spiritual oz Eccleſtaſticall power, and can oz may lawfylly be refoz- 
med, &c. Theſe are the tenozand effect of the Letters, Patents befoze rc- 
membzed : And if any other conltruction ſhall be made. 
1. It ſhall be againſt the exppeſſe letter;, Scilicet, ſaid Letters Pa- 


tents, 2 
2. Ak ſhall be full of gzeat perill and inconvenience , foz then not only 
impꝛilonment of body, but confiſcation of-Kafids, Goods, &c. And ſome 


Te eng Dong Ces da en: 
K g1 , em * 
ſhall be againſt the Common Lav of the Land. ** | 


Vide a notable Caſe adjudged in this point, Hil. 4 2. El. fol. 38g. 
as to impriſonment, Smiths Caſe, 15 at the laſt Conſulta- 
tion was granted: And at laſt by the better opinion, as to 
things committed to them by Commiſſion, they may put 
ſine and impriſonment. 


Note the Statute of 3 H.7.cap. 14. fands upon a pzeamble and a pur- 
view; the pzeamble is, Where Women, as well Paids as Widows and 
Wives having ſubſtance, &c. and ſo being Heirs apparent, &c. foz the 
lucte of ſach ſubance be taken by Piſdoers, contrary to their wills, and 
after married, &c. os defiled : Mo uote theſe thzee wozds in the Pzeamble, 
Viz. 

"Yo Be taken. 

2. Be married. 

3. Be defiled. ; 

The Pur view is, that what perſon oz perſons from hencefe2th that ta- 
keth a woman ſo againſt her will qnlawfully, Viz. Paid, Wive, oꝛ Wi- 
dow, that ſach taking, pzocuring, and abetting to the ſame be fellony ; 
And that ſach Piſdoers, Makers, and Pzocurers to the ſame, and Recei- 
vers, knowing of the ſaid offence in fozm afozeſaid, be bencefozth\ repu- 
ted and judged as pzincipall Felons, ſo that it is not ſaid in the Parview 
ſo taken, married, oz vefiled, but only ſo taken againſt their will: And 
upon this g:eat queſtion was moved, 4, ( 5.Pbil.& Mar. in the Star Cham- 
ber, if the Eloynment againſt her will, without marriage, oz carnall co- 
pulat ion (which is intended by this wozd Defiled) be Fellony oz no: 

And the opinion of Brook and ſome other of the Juſtices * — 
elony 


— 


If high Commiſsioners have? ” 
power to impriſon. 4 


Felony ; But Sanders chief Juſtice was againlt it. 
Periam chief Baron did repozt, Jt was reſolved bę a 
26 Eliz. that ſuch Eloynment only is not Felony by. 
Statute,without marriage oz carnall copulation, foz the 
only the taking, tat the marriage oz the defiling, which 
ſaid in the Pzeamble) to the diſparagement of the ſaid woman, and ut⸗ 
ter n friends : And the Purview onght to 
rſue chief. 
* this wozd So, hath reference to the Pzeamble, and all the 
miſchief contained in it. 
Note by the expzeſſe Purview of the Act, the acceſſary both befoze and 
after is made pzincipall,8&c. 


— — 
— — 


Paſch. 4. Jac. Regis. 


Ote by the commandment of the Kfng, it was referred to Popham gurum. 
chief Baron, and my ſelf, what right the Queen which now is, yath,. K<gin=. 
and in what caſes to a Right claimed by her, called Aurum Reginæ, that is 
to ſay, Pro ceutum marcis argenti una marca auri ſolvend. per illum qui 

4ſponte ſe obligat: And upon conſideration had of it by a long time and 
view of all the Recoꝛds and Pzeſidents, Viz. Librum Rubrum in ſcaccario, 
fol.56. de Auro Regine, where it is ſaid, that this is to be taken De iis qui 
ſponte ſe obligant Regi, &c. which is the foundation of this Claim; And 
of a Recozd in the Tower, 52 H. 3. And of a Recozd in the Exchequer, 4. 
E. r. and of a Recozd in the Exchequer, Hill. x2. Ed. 3. And in the Tower 
in the ſame year, in Rot.clauſ. And of Aas of Parliament, 15 Ed.3.cap. 6. 
31 Ed. 3. cap. 13. and the 13 R. 2. in Turri, and divers other Pzeſivents 
and Pꝛoceſſe out of the Exchequer in the time of R. 2. H.. and other Kings, 
untill the time of H.7. 
: It was reſolves that the Queen hath right to it, but with thele limita⸗ 

ions. 

I. That it onght to be Sponte by the Subjed Sine coactione, ſo that this 
ought to be at the pleaſure of the Subject, whether he will offer, oz give, 
oz no: And foz this all Fines upon Judgment, 03 by offer 03 fine foz alie- 
nation, oz in any other caſe where the Dubjec doth not do it Sponte ſine 
aliqua coactione, Viz. That the King of right onght to have it, there the 
Mueen ſhall have nothing. 

2. Jt ought tobe Sponte ſine conſideratione alicu jus reventionis ſeu in- 
tereſſe, That the King bath in Eſſe, in Jure Corone : And foz this upon 
ſale oz demiſe of his Lands, oz Wards, o Goods of Fellons, Dut-lawes 
Ec ſimili caſu, foz theſe are Contracts and Bargains concerning the Re- 
venews and Intereſts of the a ing: And it cannot be ſaid in ſuch caſe that 
the Subjects Sponte ſe obligant, as to purchaſe oz buying any th@Reve- 
news oz Inter eſts which the King hath. * 

3. It ought to be Sponte ſuper conſiderationem, & non ex mers pratia 
& benevolentia ſubditi, Faz that which is of meer Gzace is not pzoperiy 
ſaid of Obligation oꝛ Duty, and the wozds of the Reco2ys are to have De 
iis qui ſponte ſe obligant, And ſo mas it ozdained by the King and his 
Councell, as appears by the Recoad of Hill. 4. B. 1. in Scaccario, &c. 

4. It ought to be Sponte ſuper conſiderationem que non longe reventio- 
nem ſeu intereſſe Coronæ, in any thing 8 the King bath: god 

ubjea 


Reſolution. 
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Caſe ofꝰ 
Foreſts. 


Foreſts, 
Chalcs, 


8 


Subject give to the King —— a ſunmn of mony to licenſe in Poztmain, 
©; fo; to create a Tenare of himſelf, to have a Fair, ,Park,CThaſe, 
9; Warren, within his Pannoz, there the Wueen Hall have it: Foz the 
Subject vid this Sponte, and was not conſtrained to it: And this doth not 
eoricerit ahy Revenue oz Intereſt of the King ; But i? the King hath a 
Fair, oz Market, oz Park, 0z Warren, and gzant if foz a ſumm of mony, 
there the Nueen ſhall have nothing, fo; this was a thing in Efſe, and par⸗ 
cell of the Revenue of the Crown : And by that it appears, that fozaſmach 
as little o2 nothing is given in ſuch caſe where this of right is due, this is 
not now of any ſuch value as was pzetended : And this reſolution was re- 
mon — ma Soveraign Lozd the King by Popham in the Gallezy at 
itehall. 8 | 


— DO 


— 


Paſch. 5. Iac. R. 


N this ſame Term it was infozmed to the King that gzeat wꝛonges 

were done in his Fozelt of Leicefter in the County of Leiceſter ; And in 
bis Fo:eft of Bowland in the County of Warwick, &c. parcell of his Dut⸗ 
cby of Lancaſter ; And upon this by warrant of the King under his Sig- 
net, all ths Auſtices were aſſembled fo reſolve certain queſtions, to be mo- 
ved concerning the Fozeſts by the Attozney of the Dutchy and the Coun- 
cell of the other part, which were Fozeſts and Chaſes, the which being 
matter in fan, the Judges could not give their reſolutions but by way of 
direction : And it was reſolved by them, that if theſe are Fozeſts, it will 
appear-by matter of Kecozd, as by Eyres of Juſtices of Fozeſts ; Swanny- 
mores Officers of Fozelts, as Regardozs, Agiſters, Uerderozs, &c. But 
the appellation cf it by the name of a Fozeſt in Gzants, Dffices, and 
Conveyances, is not any pzoof that this is a Fozeſt in Law. 

2. It was reſolved by all the Juſfices, that if theſe are not other then 
free Chaſes, and no Fe;eſts in Law, then he who bath any Free-hold 
within them, may cut his Timber and Mood gzowing upon it, without 
any view oz licenſe of-any : But if he cut ſo much, that there is not ſuffi- 
cient foz Covert , and to maintain the Game of the ing, be ſhall be pus 
niſhed at the ſuit of the King. And fo it a common perſon hath Chaſe in 
ancther oil, the Owner of the Soil cannot diffroy all the Covert, but 
onght to leave ſuffictent Covert, and ſufficient 1Bzonſe-wood, as hath been 
accuſtomed. | 

3. If was reſolved, that within ſuch a Chaſe the Owner of the Soil by 
p2eſcription may have Common fo; his Sheep, and Warren foz Contes by 
gant 02 pzeſcription : But he cannot ſur-charge-with moze then bath been 
uſed, then from which, c. noz make Buzrowes in other places then hath 
been uſed from the time of which,8c. unleſſe he hath Warren by Gzant, 
and be may uſe it accozding to his Oꝛant; but he cannot erect anew 
Warrkn without Charter. 

4. It was reſolved, that he who hath ſuch a Warren may lawfallp 
butld upon his Inheritance, within his Warren a convenient Lodge foz 
paeſervation of bis Game. þ 

3. At wasſaid by Popham chief Juſtice, that it was adjudged in the 
time of the chief Bon Bett, in the Exchequer, that a man map pzeſcribe 
to tut his Mood upon s own Inheritance within'a Fozeft, althoagh ic 
was agaſnlt the vg in the 43 Ed. i. which is in the ** 

8 2 ze 
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Caſe . | 23 
Piracy. 
———— the caſe of Sellenger, foz the Wood in 2 

of Yay inthe County of Hereford ; And their reaſon was foz th Ee 
was but a Declaration of. the Comman Law , and pany | 
Cuſtom, as Littleton ſaid, vide 2. Ed. a. Tiile Treſpaſſe, 112 AY 
of Ed. 1. Creſpaſſe 239. Plowd. Com. Dyer 72.322 Bd. 4. 
Subject may have a Fozeſt: But this is intended if be bay power te 
have Swaunymotts and Juffices in Eyre and FazeGers appendgne to 
2 ex rationabili cauſa uſitata privat communem legem 
And it was held by ſome that this was but an Oꝛdinance, and nat an a 
of Parliament. 


—_—_S_ 


5 Paſch. 5. Jac. Regis. 


E N this very Term between Rice ap Evan ap Floyd. and Richard Bat, Conſpiracy 
ker, one of the Juſtices of the Grand Seſions ia the County of Angleſey, doch = — 
and others defendants: Jt was reſolved by Popham and Cook chief Anſti ». w Indi- 
the chief Baron, and Egerton Logd C ancelloz, andall the Caurt of Ror, but a- 
Chamber, that when a gzand Juqueſt indics one of Purther oz $00 


—_ a Wir- 
and after the party is acquitted, yet no conſpiracy lies foz hint why. is ac- 
quitted, againſt the Indic9zs, foz this that they are returns N | 
by pꝛoceſſe of Law to make enquiry of Difences K (hone 
foz the (ervice of the Ring and the Common-wealth as it is fd is 
the 10 Eliz,265. they are c ble toſerve the Law, and hs N 
And their Indictment oz Uerdic is matter of and called Veredi. 
dum, and Gall not be avoided by ſurmiſe oz ſuppoſall, and no attaiat lies, 
Aud foz this reaſon they hall not be4mpeached, faz any n 
aice, befoze the Andiu ment: Foz the Law will not ſuppaſe 3 
ferent, when he is ſwom to ſerve the King: And with this agzces k 
Books in 22 Aſſ. 77. 27. Alhiſe p. 14. 21 Ed.3.17. 16 H. 6. 19.47 Ed. 3. 17. 
27 H. 8.2. F. N. B. 115. . But 1s otherwiſe of a WitneCe, foz if be con- 
ſptre out of the Court, and alter 8 in 6 his Dath ſhall not * 


bis conſpiracy befoze; to he is a i LIAN 
not returned by the @heritf, — hen 
ſwozn in Court as indifferent; perſons ; A. at 
bory Juroz will be different when he is ſwozn ; Ha; will the la atynil 
pꝛoot againſt thispzeſumption. 

2. Jt was reſolved, that when the parfy indicted is convict of 2 " 
another Jury upon Not guilty pleaded, there he never ſhall del Wait t 
Conſpiracy, bat when the party upon his arraignment is Legitimo 
acquietatus: But in the — at the Bar, r an ur i 95 — 
one William Price foz the marther of Hugh ap Wi ury <T 
who upon not guilty pleaded convicted him, ＋* 33 
Chamber foz Conſpiracy | 
ner of Complaint was nevet ſeen befoze, 


Conſpiracy again the Yndictozs, when the 
Indictment, a Multo fortiori when be is 


taint, foz this that he was indicted by the 

and found guilty by twel 
the pꝛoceedings againft the Paiſoner : 
ry hath acquitted a Felon oz Araitsz! aun 


Caſeof Con- 
ſpiracy. 


Averment, 


may be charged in the tar Chamber, foz their partiality in finding a ma- 
niteſt Dffender not guilty , Ne maleficia remanerent impunits. And it 
will be a canſe of infinite veration and occaſton of perjury and (mothering 
of gzeat Dffences, if ſuch aver ments and ſuppoſals ſhall be admitted after 
ozdinary and judictall pꝛoceeding: And it will be a means Ad deter- 
rendos & detrahendos juratores a ſervitio Regis. 

3. It was reſolved that the ſaid Barker who was Judge of Alliſe, and gave 
judgment upon the verdict of death, againſt the ſaid W. P. and ths Sheriff 
who did execute him accozding to the ſaid Judgment, noz the Juſticas of 
Peare who did examine the Dffender , and the Witneſſes foz of the 
murther befoze the Indictment, were not to be dzawn in queſtion, in the 
Star Chamber-foz any Conſpiracy, noz any witneſſe, noz any other perſon, 
ought to be charged with any Conſpiracy in the Star Chamber, oz elſe- 
where when the party indicted is convicted oz attaint of Wurther oz Felo- 
ny: And although the Offender upon the indidment was acquitted, yet 
the Judge be, Judge of Alliſe, oz a Infkice of Peace, 03 any other Judge, 
being Judge by Commiſſion and of Recozd, and ſwoza to do Auſtice, can- 
not be charged foz Conſpiracy, foz that which he div openly in Court as 
Judge oz Juſtice of Peace: And the Law will not admit any pzoof againſt 
this vehement and violent pꝛeſumption of Law, that a Juſtice ſwozn to do 
Juſtice will do injuſtice, but if he hath conſpired befoze out of Court this 
is extrajudicial, bat due examination of Tauſes out of Court, and enquiring 
by teſtimonies Et ſimilia, is not any Conſpiracy, foz this he ought to do; but 
ſuboznation of Witneſſes , and falſe and malicious Perſecutions, out of 
Court, to ſuch whom he knowes will be Anvicozs, to find any guilty, &c. a- 
mounts to an unlawfull Conſpiracy. 

And if Reco2ds are of ſo-high a nature, that foz their ſubli mii they ims 
pozt verity in themſelves ; And none ſhall be received to aver any thing a- 
gainſt the Reco2d it ſelf, And in this point the Law is founded upon gꝛeat 
reaſon, foz if the Judictall matters of Recozd ſhould be dzawn in queſtion, 
by partiall and ſiniſter ſuppoſals and aber ments of Dffenders, oz any on 
their behalf, there will never be an end of Cauſes ; But Controverſies 
will be infinite, Et infinitum in jure reprobatur: And foz this it is adjudg- 
ed in the 47 Ed.3.15. Chat a Judge who hath a Commiſion, Viz. That 
is of Recozd, ſhall not be charged in Conſpiracy, which is to be uaderſto02 
of what he did in Court, foz the reaſons and cauſes afozeſaid : And with 
this agzees the Book, 21 Ed.4. 67. & 27 Aſſ. pl. 12. And the reaſon is 
foz this that the party is acquitted ; and the accuſing ſtands with the 
Recozd : And accozdingly was the Law taken in this caſe: But in a 
Pundzed Court, oz other Comt which is not of Recozd, there averment 
may be taken againſt their pꝛoceedings, foz that it is no other then mat- 
ter in Paiis and not of Recozv : As it appears in the 47 Bd. 3. 15. Alſo one 
ſhall never align foz Erroz, againſt that which the Court voth as Judges, 
as to ſay that the Jury gave Uerdic foz the Defendant, and the Court did 
enter it foz the Plaintiff, 0z fo ſay that the party who levied the Fine was 
dead befoze the Fine was levied, oz ſuch like, Vide 1 H.6. 4. 39 H. 6. 52. 7 
H.7.4. 11 H. 7. 28. 1 Mar. Dyer 89. But in a Wit of falſe Judgment, the 

latntiff ſhall have direc aber ment againſt that which the Judges in the 

fer io Court, have done as Judges, Quia Recordum non babenc,and with 
this accozds 21 H.6.34. And as a Judge tall nat be dzawn in queſtion in 
the Caſes afozeſaid,at the ſuif of the partlee, no moze ſhall he be charged in 
the ſaid Caſes befoze any other Judge at the ſuit of the King: And foz this in 
tde 27 Afl pl.18.Dne was indicted and arraigned at the ſuit of the King,as 


he was a Juftice of Oyer andTerminer, where certain perſons were * 


— — 


Caſe of Con 
ſpiracy. 
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al Treſpaſle befoze him, he made an enfry of Recozd, that thep were 
cedof Felony : And it was adjudged has hs. Hemet was again! 
the Law foz this , that he was a Jultice by Commiſſion; and that is 
'Recozd : And this pzeſent aa thall be to defeat the Rec. Hoc elt,o. 
againſt that which he did as Judge of Recozd, which cannot by 
Law, Vide 27 Aſſ. pl. 23. 2 R. 3.9. 28 Aſſ. pl. 21, 9 H,6.60, And 
ſaid, that it was the caſe of one Nudigate, who as a Julttce of Peace had 
recozded a Fozcs upon a Uieww, which he did as Jud d And 
a Bill was exhibited agatult him in this Cdutt, fey this, alſe- 
ly made a 5 by the o⸗ 
pinion of Catlyn and Dyer, chief Juſtices, it was reſul bed, chat, that thing 
that a Judge doth as Judge of Recozd, ought not to be dzawn in queſti⸗ 
vn in this Court. mW RN. in 
Note well, that the ſaid matters at the Bar were not examinable in the 
Star Chamber: And foz this it was ozderey and decreed. by all the Court, 
that the ſaid Bill without any anſwer to it, b the ſaid Richard Barker ſhal 
be taken off the File and cancelled, and utterly defaced :.- And it was a- 
v2eed, that inſomuch as the Judges of the Realm have the avminiſtration 
of Juſtice under the King, to all his Þubjzans, they ought not to bedzawn 
into queſtton cczruption, which: extends'fo the annibtla- 


King himſelf, except it be befaze the King himſelf; Foz thepare only to 
make an account to God and the King, and nat to anſwer to any Dugge⸗ 
Cion in the Star Chamber, oz this would tend ta the (candall and ſubver-s 
ſlon of all Juſtice. And thoſe whs are the maſt ſincere, mould not bz free 
reaſon the Dzatoz ſaio well, 


from continuall Calummiations, ſes which 
lavigilandum eſt ſemper ; multæ inſidia funt bo | x 
And the reaſon and canſo why a Judge, beg ang thing dong by bim an 
Judge, by the anthozity which the King dath to dim, anda 
ſitting in the feat of the King (concerning hls not be daaton 
in queſtion befoze any other Judge, foz anyſarmiſe of ffon , txce 
befoze the King himſelf is; foz this the Bing himſelf is De jure, to d 
ver Juſtice to all his ©2bjcas : And foz this, that he himſelf cannot do if 
to all perſons, he delegates his power to his Judges, who have the Cuſt o- 
dy and Guard of the Kings Dath. N 
And fozaſmuch as this concerns the'hongur and conſcience of the king, 
r that the King himlelt all take account of it, and no 
0 0 ; „ | I 

And Thorp who was datum in. queſtion foz cozruption, befoze Come 
miCioners, was held againſt the Law, and upon that he was pardoned, and 
it is contained in the ſame Recozd, Quod non trabitur in exemplum , vide 
the concluſton of the D.th of a Judge, Vide the Chronicle of Stow. 18 Ed, ;. 
312. ; | * 4 * 
Note , Thomas Weyland chief Juſtice of the Common-bench , Sic 
Ralph Hengham Juſtice of the kings Bench : And the other Jufices 
were accuſed of Bꝛibery and Cozruption, and their cauſes were determt- 
— Parliament, where ſome were baniſhed, and ſome were fined and 
impziſoned. Fr 

Vide 2 Ed. 3. fol. 27. Chat the Juſtices of-Trayl-baſton (ſo called foz 
their ſummarꝑ pꝛacet ding) were in a manner Juſtices in Eyre: And 
their authoꝛity was feunded upon the Statute of Ragman, which you may 
ſee in the old Magna Charta, Vide the _— Commillion of the _ 
| | on 


* 
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An Oath before an Ecclefiaſticall Fudge Ex 


officio. 


The Ordina- 
ry cannot en- 


Dee, Paſch.;4. Jacobi, In the time of the Parliament the Loos of the 
Counceit at Whitehall, vemandedof Popbam chief Juſtice , and my 


N 


— ſelf, upon motion made by the Commons in Parliament, in what caſes 
tall Atticles the Dinar may examins any. perſon Ex officio upon Oath; And upon 


Ex officio, 


good conflderation and view of our Books, we anſwered to the Lozvs of 
the Councell at another day in the Coumcell Chamber. 


1. That the Ordinary cannot conſtrain any men Eccle ſiaſticall, or Tem- 
porall, to ſwear generally to anſwer to ſuch hk ories 2s ſha)l be ad- 
miniſtred unto them ; But aught to deliver to him the Articles upon which 
be is to be examined, to the intent that he may know whether he oughe by 
the Law to anfwer to them : And ſo is the courſe of the @tar-chainber and 
Chancery, the hath the Copy of the Bill delivered unto him, or 
otherwiſe he need net to anfwer to it. 


upon ſecret 


gc, Except in.two Canis, and that was grounded _=_ 


» ore 


Raſtall, the wozds of which Dzdinance are, And Ded now permittant, 
quod, alioqus laici in balliva ſua in aliquibus lacis conveniant , ad aliquas re- 
cognitiones per jsramenta ſua favienda, nifi in Cauſis matrimonialibus & Te- 
famentariiu. And the reaſon that the Eccleſiaſficall Judge ſhall exam ine 
them in theſe rwo Caſes, is for this; that Contracts of Matrimony, and the 

Eſtates — men — my times pm : And they do 1 Army the 
ſhame infamy of the party, as Adultery, Incontinency, Ufury, Simony, 
bearing of Malſle, Hereſie, &c. | N 
And foz this cauſe in thefe cafes and ſuch like, the E ccleſtaſtitall Judge 
ought notto examine Partem ream, upon their Dath: Foz as a Civitian ſaid, 
that this was Inventio Diaboli ad deſtruendas miſerorum animas ad infer- 
num: And in the kegiſter. fol. 36.6. There is a Pꝛohibition in this fozm, 
præcipimus tibi quod permittas quod aliqui laici ad citationem talis 
Epiſc: aliquo loco conveniant de cætero ad aliquas recognitiones factas vel 
ſacraments praſtanda, (the one is the expoſition of the other) niſi in caſi- 
bus matrimonialibus & teſtamentariis: And there is an attachment upon 
it, Pone per vadium talem Epiſc: quod fit coram Juſticiariis noſtris, &c. o- 
ſtenſurum quare fecit ſummonici,& per cenſuras Eccleſ diſtringi Jaicas per- 
ſonas vel laicos homines & ſæminas ad coram eo ad praſten- 
dum juramentii pro voluntate ſua ipſis invitis in grave Coronæpræ judiciũ & 


digaitatis 


= 


dignitatis noſtrz regize, nee non contra conſuetudinem 
habens ibi Nomina c. Teſte, &c. wy which 
— nn he te iſt the 
of the Realm, — — e_ ka bat allo in 
the Crown and Digntty of the King : And with this agrees 
41. And vide the caſe repozted by the Lozd 2220 (but the the caſe not 75 
ted) Trin. 10.Eliz. one Leigh in Aftozney of the Common Pleas, was 

mitted to the Fleet by the high Commiſſlon ers, in a cauſe cc 
foz this, that he had been at Waſſe, and refuſed to ſwear to certain 
to be pzopoſed to him. And although in ſuch cals Eccleflaicall Juriſai- 
ation is ſaved by the Dtatate of 10 Eliz. yet they ought not in ſuch caſe to 
examine upon his Dath : And herenpon he was-deliversd by all the Court 
of Common Pleas. 

And in Mich. 18. Eliz Dyer, fol. 175. in Hinds caſe, who would not ſwear 
commiſſionariis Eccleſ, ſuper articulos pro uſura, & en de cauſa commiſus 
eſt Gaolæ de le Fleet, Ye was delivered by Habeas corpus per totam cu» 
riam. 

Vide le Statute, 25 H. 8B. cap. 14. 2 
It ſtandeth not with the right oꝛder of Juſtics nez good equity, 
pet lon ſhould be convict and put to the loCe of hig life, good name, gs, 
unleſſe it were by dus accuſation, and UritneCes, 03 by pzeſ 
dia, confellion, oz pꝛateſſe of Out · lav, c. And it is-not x, 


this was the Judgment of all the ſatd Parliament, WEN 
Peace 72.Lamb. in his Jnftice of Peace, 308. —— in bis bis Auſtice ox 


Dath in Eccleſlaſticall Courts; And as tothis it was | 
it might very well be, and not againſt Lam, fa; the — the Treas 
tiſe og Dzdinance, and of the Negiſter, are, Contra voluntatem eorum, &c. 
Do that if any allent to it, and take it without exception, that is not Con- 
tra voluntatem eorum, But to enfo;ce any to take it, who ought not to 
take it by the Law is a greatappzeſſion : But if any perſon — 
call, be charged with any thing which is puniſhable by aur Lam. as fv; uſu 
ry, there he ſhall not be eramined upon foz this, that his Dath-is 
evidence againit him at the Common Law, and to da it incurs the penalty. 
ok the Statute, but witneſſes may be cited to tefiflie, Regiſter, ticle Conſalt. 
F. N. B 53 d. Alſo by the Statute 2 H.4 cap.15. it is pzovives, that Di- 
ctus Dioceſſanus per ſe vel per Commiſſarios ſaos contra huju modi perſo- 
nas, &c. Et ad omae juris effectum, publice & jndictaliter procedat & nego- 
tium bujuſmodi, &c. terminet juxta Canonicas ſanctiones, which wozds, Jus- 
ta Canonicas ſanctiomes, gives them power to paneeed accoading. bo their 
Cannons, andexctuvesthe Common Law, and by pzetert of this in the 


caſts mentioned in the laiv alt , thay exanins- een 
eras, 


— — — 
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— 


Math, Paris, 
225.236,22 7. 
&c. 


officio. 
concerning ÞPerefte, erroneous Opinions, &c. 
the Raign of H. 4. H. 5. H. 6. Ed. 4 R. 3 H.7. un⸗ 
o the time 25 H. 8. and foz this in the Reign of H.8. noz 
the Raign of Ed. 6. was examined upon his Math. except 
the ſaid two Caſes of Patrimonę and Wills: But in the Raign of 


Nueen Mary, this Aa of 2 H.q. was revived, and then all the Partyrs 


who were burnt, were examined upon their Oathes: And afterwards by 
the 10 Eliz. the ſaid ad of 2 H.4. is repealed, by which the Common-Law 
ts infull fozce and effect : And fo2 this cauſe all the pzetence of poſſeſſion 
and pzactice which the Eccleſtaſticall Courts have had, is ſtronglę an- 
\wered by this which hath been ſatd, that the words of the latd Treatiſe 
and Regiſter are; Contra voluntatem eorum, &c. And thoſe who have fo 
taken it, have alſentedto it, and that ſtands with Law. 


© Note, that King John after he had murthered his Nephew Arthur, and 
Neice Ellenor, the Iſſnes of his elder Bꝛother Ge ffrey, after he had loſt 
Normandy,Aquitane, & Anjowe, after that his Commons foz un juſt vex⸗ 
ation diſobeped him, his Nobles revolfed from him, the Clergy appꝛeſſed 
by him, and that he ood excommunicated by the Pope, and his Kingdom 
interdiced, he foz his pzotection gzanted by his Charter cf 13 Maii Anno 
Regni 14. ſubmitted himſelf ts the obedience of the Pope: And after in 
the fourteenth year of his Raign, as one deſtitute of all ſuccour and ſafety, 
and from day to day in feat to loſe his Crown, by an other Charter he re⸗ 
ſigned his Crown and Realm to the Pope Innocent, and his Sacceſſozs, 
by the hands sf Pandolph his Legate, and tgok it of him again to held of 
the Pope, which was utterly void,foz this, that the Dignity is an inherent, 
inſeparable to the Royallblood of the King, and deſcendable to the next of 
blood of the King, and cannot be tranſferred to another, no moze then a 
Duke,oz Earl, oz Baron, oz other Dignity may tranſfer over their Dig- 
nity, faz theſe are incidents inſeparable; Alſo the Pope was an Alien 
bozn, and therfoze was not capable of Jnhert within England: 15y 
colour of which ſubmiſſion and reſignation, the Pope and his Pucceſſo:s 
exacted gzeat ſumms of the Clergy and Layity of England, Pro commutandis 
peenitentiis, to maintain the height and dignity of the Pope: And foz the 
better inriching of the Ceffers of the Pope, Pope Gregory the ninth ſent 
Otho Cardinals de Carcere Tulliano, into this Realm, when there was in- 
dignation betwixt H. 3. and his Nobles, to collect money foz the Pope, 
who did collec infinite ſumms of money, ſo that it was ſaid of him, Quod 
legatus ſaginatur bonis Angliz, which Legate held bis Counceli at 
London, An. Dom. 1237. & 22 H. 3. And fo; the better finding out 
Dffences which ſhould be redeemed with money, he with the allent of the 
Biſhops of England there aſſembled , made divers Cannons , among ſt 
which one was Jus jurandi Calumniæ in cauſis eccleſiaſticis cujuſliber ,- & 
de veritate dicendi in ſpiritualibus quoque ut veritas facilius aperiatur & 
Cauſe celerius determinentur Statuimus de Cztero preſtari in Regno An- 
gliz ſecundum Canonicss & legitimas Sanctiones obtenta in contrarium 
Tonſuetudine non obſtante, &c. 

By which Cannon it appears that the Law and Cuſtom cf England 
wes agiinft this craminatien of the party Defendant upon his Path, 


ez it is ſafd,Staruimus de Cætero preſtati in Regno Angliz,ſo that this was 


a new Law, and took its effect De cætero. 

2. Obtenta in contrarium Conſuetudine non dbſtzante. And this very 
well agzees with the Regiſter and the (aid Treatiſe De Regia probibjtio- 
ne, And the other Authozities, That the Law and Cuſtom of England 

was, 


is the Inheri kane 3 
mayo Parliament: 
That Boniface Biſhop 


Ots: ihe Law fo . A 
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fects, 2 60 aan ought to repuit « Bytdge 
wing wt | 


aft Kere reren eh at Bret, © 

vid. 35 U 6, And note, if one be bound to the King in a Recognizance wi weyme 

29 per ſort eſ. PEACE againſt one and other the Liege people of the King, in this caſe the 

cue & 16. Ed. Ring, befoze' the Peace bzoken cannot pardon and releaſe the Recogni- 

3. Stan 53. zante, as it is agzeed in 1t Aen. 7H SA, 1H. 7. 10. And the reaſon 
is, although the Recogntzan to the ing ſolely, pet inaſmuch 
as thisls une ty benefit and (afety of the Dubjecs of the Ning, I 
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Commiſsions. 
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By the Statute De — ra Juſticiari ad iner e aſſigna· 
ti deliberant Gaolas in Cojultet 12 5 five infra libertates quam extra 
itat ns Statute of 28 Ed. 1. de ap- 


x in all 
DDE 


Sag 


— the — —— d — 5 the beſt fozm S the name of va 
King, 2, $3 Ed. S. cap. 

'Bythe Ba ute De Arriculis ſuper churtat 10. &4Fd.3..11.&7.R.2, 
Jultices of Aſſiſe map hear and d e Conſpiracies , falſe infozma- 
tivas, and Pal-pzocurers of Anqueſts and Juries to any ; without 
Wait and withetit delay, and ot Confederartes, and rites, and 
Paintatners, n 2272 Bond, Kc. 

Be the Statute of rn he in 1 — J. Cap. 3. guete Autte have 


power to ed tel alſo to pu⸗ 
nich the — Peate, rears,” fn older l hoho have havent vine heir Dikice tit 


gane TT ni nn ttt Jens 25 tf 
ces ok A Miſe cug te ig the yeax to pꝛoc te 32 H. 
all Paint: nee , | et, Im 


8. and other d 
who is ac⸗ 
party. 


By 33 H. 8. Juſtites of 


Games, to be pꝛoclaime "qeir i | 
Juſtices of Alſile make exe l tute ters nter of Nis 
made tn their pꝛelente, upon pain of 2 3. cap. 8. 
Commiſſion thall be awarded to mie of the ela If ices of Af 
ite and ol the Peaſe. * 
By the Statute of Weſtminſter 2.04 37: & & 2 Ed 3. cap. 5. Juſtices if 
21 ene 2 25 — 1 4 of 23 H. 6. 
7 23 H. 6. cap. 
and their Cterks, Cozoners, 


EA Juices o Alg v 4 5 faire 

EEE Taue mreaſonable 
Note, Juſtices6f Oyer und Termine 

ro ey ado 


ſt{ces of Gaol deli⸗ 


Commiſion are, >a 1 Bt e apap "oi 


iſonatibus in ea exiſtenti- 


bu hac vice deliberandum, ſecundum leges, c. Brook Title CE | 
3 Mar, 


es 


Cuſtoms, Sublidies, 
and Impoſitions. 
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3 Mar. 24.4 Ed. 3 · c. a. That Juſtices of Gaal · delibery, deliver Pziſoners 
indicted bcfoze the Guardians of the Peace. And by the Statute of 1 Ed. 
6.cap.7. New Commiſſioners of Gaol-delivery, But this doth not ex- 
tend to Jadiaments, oz convicion befoze the Commiſſioners of Oyer and 
Terminer ; And the reaſon of this is, la this, that the Andicments and 
pꝛoceedings beſoze Juſtices of Oyer and Terminer, after the Oyer deter- 
mined, ought torematn in the Kings Bench: And the-Recozds befoze 
Juſtices of Gaol-delivery.remain with the Cuſtos Rotalorum, vide Brook, 
Title Commiſſion, 12. 38 H.$. Title Oyer & Terminer, 44. Ed. 2. 31, 


XI Ote, upon conference between Popbam chief Juſtice,and wy ſelf, up- 
on a Judgment given lately in the Exchequer, coucerning the impoſi⸗ 

tion cf Currants : And upon cenſider ations ofour Books, and of @tatutes 
to this purpoſe ; It appeared to us that the rule of the Common Law is the 
Regiſter, Title Ad quod Dampnum, and FN. B. 22a, + patria magis 
ſolito non oneretur ſeu gravetur:Alſc there is another „ that the King 

map charge his people of this Kealm without ſpectall aCent of the Com- 

mons, to a thing which may be of pzcfit to the common people, but not to 
their charge; As is held in the 13 of H.4. 16. Et Statutum de Tallagio 
non concedendo, Nullum Tallagium, ſeu Auxibum per nos, ſeu heredes no- 
ſtros ponatur ſeu levetur abſque voluntate & aſſenſu Parliamenti. Et Mag- 
na Charta, cap. 30. Omnes Mercatotes (Niſi publice antes Prohibiri fue- 

riot) habeant Salvum & ſecurum conductum abire de Anglia & venire in 
Angliam, & morari & ire per Angliam, tam per terram quam per aquam, 
ad eniendum & vendendum ſine omnibus malis Toluetis per antiquas & 
rectas conſuetudines, præterquam in Tempore Guerre, which @tatute hath 
been confi{med moze then thirty ti mes by ſeverall aus of Parliament, Vi- 
de le Statute,25 Ed. 1. 3. Ed. 1. in turri, g Ed.3. cap. 1, & 2. 14 Ed.3.2.25 
Ed. z. cap.a. &c. Che effc cf which is, that every Merchant of this Realm, 
oz other, may freely bay, ſell, and paſſe the Dea with all their Perchandi- 
ſes, paying the Cuſtoms of ancient time uſed. Queen Mary put an im- 
poſition upon Cloathes, which the 1 Eliz. Dyer 165. was moved and not 
reſolved,vid. 34 H. 3 Dyer fol. 43. & 1 Eliz. 165. Magna Cuſtuma & parva 
Cuftuma, vide 9 H. 6. 12. & 35. Ind note there the of Ba bington. 
Note the 1 Eliz. Dyer 165. there was Antiqua five magna Cuſtums at the 
Common Law, ſcil. fo: UWools, Wool-fels, and Leather, and this was 
equall to rangers as Denizens . And in the time of Ed. 1. a Perchant 

{ranger gzants over the ſaid Cuſfoms 3 s. 4d. which is called Nova ſen 

parva Cuſtuma. 

Upon all which and divers Reco2ds which we had ſeen, it appeared to 
us, that the King cannot at his pleaſuce put any Impoſition upon any 
Perchandiſe to be impozted to this Kingdom , oz expozted, nnleſſe if be 
foz advancement of Trade and Traffick, which is the life of every Man), 
Pro bono publico. As if in fozraign parts any impoſition is put upon the 
Perchandizes of cur Perchants, Non pro bono publico, and foz to 
make cquality, foz the purpoſe to advance Trade and Traffick, theKing 
may put an Impoſition upon their Perchandizes, foz this is not againſt a- 
no of the Statutes which were made foz advancement of Perchandize, az 
of the Statute of Magna Charta,cap. 30. which is, Si aliqui Mercatores, de 
terra contra nos guerrina inveniantur in terta noſtra in principi 
attachientur, &c. Quo modo mercatores terræ noſtrx qui nunc 
inveniantur in terra illa, contra nos guerrina : Et fi noſtri ſalvi ſunt ibi, il- 
| ſalvi ſuut in terra noftra ; {oz the end of all ſuch teſtraints is, Salus po- 
puli: And ſo in the caſe of Currants, which was now lately adjavged — 

t 


Cuſtoms, Sub- 
ſid ies, and low 
poſitions, 


ä U— ———— Ä — — — — 


* 


— 
and Impoſitions. | 


witz ſomos Commodities to paſle 


| the Exchequer : Alſo in the caſe of Cuſtomer Smith, which was adjndged 


in the Exchequer, in the Raign of Nucen Elz. both the 11 tons were 
—.— upon the laid — 4 make equality, fo2 this was the truth of 
both tales (Scil.) The advancement of Trade and Tratkick, and fo 
this cauſe ſuch Ampoſitions were lawful, 7 | 
And it was cleerly reſolved by us, that ſuch Ampoſition fo put, cannot 
be demiled 02 gzanted to any Subject, fo this, that it is to augment and 
detteaſe, 07 be taken away upon juſt cccaſton fog advancement of 
Perchandize. this wan one of the reafons in Cuſtomer Smiths caſe, 
that it could not be — * alſo it was nt after the Demiſe 
And although that the Ring mar e any perſon in ſome caſes 
envispublice, Viz. To reltain the pr 
end is pzivate, but where the end ck, Viz. Co teſtra per- 
2. fo; 205 that, Quam plurima nobis & Coronæ noſtræ pre judicialia in 
-pattibus ext eri proſequi intendit, and to reffrain any Per chandiʒes either 
in time ol Dearth, oz in time of lar, foz Neceſlitas eſt lex temporis. 
It appeared mito us alſo, that at the Common Law no Cuſtom was 
paid, but only tg Wools, Wool-fels, and Leather, which is called in 
Charts, Recta confuerado, and all others are there called 
„ which tn the Statute De Taffagio non concedendo , is calle 
de, And at the beginning of the Raign of Kings, it hath log a long 
time been uled, ity and conſent ot Parliament, to gzanf fo the 
Aing certain of Tummage and Poeundage, fo2 tear m his lite, 
wich begun in ich fozm, 2,4 3.H.5. in the 31 H. 6. cap. S. & 12 Ed. 4. cap. 
5. dur the Deletice of the Realm, and maintenance of certain Mars, by 
ud of Parliament, which pꝛoves, that the King by bis own power cannof 
impoſe it, but by confent of Parliament 1 but ſuch ſubſſdꝝ of Tynngge and 
ondage might be gzantvd by the in ing do long as he lived; fo; this, that 
s is limited and given to the King in certain: But an Jmpoſition put 
fot equality, as hath been ſaid, hath not any certain continuance, but is 
fo be angmerited, diminiſhed , oz taken away, foz the benefit of the Com 
men-w2alth ; And fog that cauſe it cannot bs veiled, vide 3 1 H. 8: Dyer 
43:1 Mir. B. 92.1 Ez D. 165. 2, & 3. P. & M. D. 128. 12 Ellz. D. 296. 23. 
BN. D. 375. 48. Ed. 3. cap. 4 27 Aff. pl. 43. Regiſter 192. &c, 
©" Vide M. Ch. cap 30. ler ave called Conſuetudines & per vocabulum ar- 
tis, they are called Cuftuma, vide le Stat. 5 I. H. 3. Title Exchequer in Ra- 
Raff: It that there were antient Cuſtoms, and thoſe were foz 
Medis, Woolfels, and Leather, vide le Statute, 9 Ed. 3. cap. 2. That all 
Charters, and Letters Patents made againſt tree Trade and Trafick, 
made, 63 to be made, are void. 

Vide Forteſc. in his Comment of the Lawcs of 1 36. fol. 43. 
Neque Lex per ſe vel per miniſtros ſuos Tallagia, ſubſidia aut quævis alia o- 
en is Mis aut leges eorum mutat, vel novos condit ſine con- 
eeflione & affenſy totius Regni fui in Parliamento ſuo expreſſo, & vid. fol. 
13. cap. 9. EN 

and note fo; the benefit cf the @ubjcnt, the King map make 
an Impoſſtion oz Toll within ths Realm, to repair Yigh-waies , 
B2idges, and ko make Walls to; defence: But then t ſunmn-impoſed 
ovght to be ienable to the benefit : And this appears the 13 H. 4. 
16. Her, he Mtton foz equality ought fo be foz the publike good , ſeg 
the Thieter, 3 1 Ed; 1. Which is called Charta mercatoria cx Rot. mercator. 
an. 3 1. Ed. 1. n. 42. Patents, 3 Ed.1.n,1.& 9. de ſacco lane dioudium marcz; 
lata coriorum, 1 Mark. c. Fines 3 Ed, 1. n. 24. intus & non in dorſo, vide 
Rot. Parlament. an. 13. Ed. 3. N9 new Jahanſment of Cuſtoms without 
common 


— . — 


N * 


— — —. Ir, — — 


common conſent: And in 22 Ed. 3. u. 8. — new Caſfoms and Impo- 
fttons, and that Perchants 1 the ew * pate, c. And in 2 — 


An, 8 H. 6. u. 29. Amonglt 
Derchandizes' coming to Burdeaox : And} ns wanted H. 6. 8. N 


— — — 
— —. 
— . —Uä—ä— 
—— — 


Duke of Somerſet accuſed foz cauſing the King fo gzant unto Sir 5. 


atent made fo the Lievtcmant of the 
Cue Mine, Oeſters, and cther 


"oh 


Bracy an Jmpoiſition of Mines. 
Parl. 9. R. 2. n. 30. againſt a 

Tower, by colour of which hz 

2 to be void. —_ 
29 3- I, n. Ex Rot» Parliamenti,. 

pears,(0 as vuring the ſame 4 no other Udi 4 


the Commons. 


Parliament. 53. Ed. 3. n. 17, 18, 19. aga 
Commodities, Parl. a2 Ed 3. 5,31. er 1 me: 
163. againſt all new cle ln. 5 EA J. m9 TE 
4 K 4 Ke AE e 

Parl. 7. R. 2. n.3 5, 36.9 R. 2. n. 30. Nu Jnqy d c 
ſent of Parliament. FR 


Note 2 K. 2. Parl. apud Gloceſtriam, act 25 
Wars, not fz inbaſive, 1. R. 2. Patl. accord, ts 3+ —＋ 
vide Clauſ. 4. Ed. 3. n. 22. bis. 


the caſe in the Star chamber, between Edwards a Pheitt Libels 
[is and Wooton Dadoz in Phbyſick 271 * Ph tan Pita: dar chamber. 
The Caſe was, That Doctor Wogto 13 
malicious, ſcandalous, obſcæne A to which . 
Aud this he ſealed and directed, To his bing. F 10 Ed 
this: And after the ſaid Doctor publiſhed a ad fp to 
namber of Copies we EO. | ol 
And it was reſolvsd by the een 5 wu wo t 


tices, Et per totam Curiam, 

Libell : Foz lnaſmach as ſap pitting of 6 Mer 

without any other publicati 111 It is dreh cannot 
baus an agion Sur le caſe, fo thi her FA pabitth 


ed to others to the ſcandall of 


The Doctoz thought that this coula nt be pun 

e Docto3 

it was reſolved, that the {aid infamous Letter, 8 bac re 
ſhall be puniſhed (altgought it was ſolely wait to the Plaintitk — 
any other publication) in the Star · chamber, foz that it is an offence to the 


King , and is a gzeat mati d tends to the of 
— gzeat miſchief: "Ab 9 bzeaking of the 


fon it was neceCary, that it 
ſhould be puniſhed either by India ment, oz in the Star-chamber , to pze- 
vent ſuch ot cations of miſchief. But in the caſe at the Bir, tho dier- 
ſing of Copics of if, oz the publication of the eEect of it, aggzatates the of- 
fence, and males it a new offence : Foz, foz that alſo the party may have 
chamber; fo: this is an offence tq the 


an ation ſur le Cafe. 
perſgn hath „Ae n . to 
And wi thent que tion, althcugh that the Doco;' de 


Nate, that by ths Civill Lam, it | 
bear auy Dice, 03 fog any other bal made a Libet 
eems to me. oo ho 
* 
ſai Lecter, yet the ſaid Letter impoꝛting the ſcandalous _— ofa 1 
is in the Law a Libel. "en 


he ſh ill be puniſhed foz.it. And ſo it 


— 
— * * — 


Reſervation. 
Buggary. 


Reſervation. 


Corone, 
Buggary, 


Nota, the Lav of the Lydians is, that he who landers another ſhall be let 
blood in the Mongne, and he who hears it and aCents to if, in the Eare, 
&c. 


Mich. 5. Jac. 


Nter Johannem Wooton quer. & Johannem Edwin Defendentem. Jn 
Replevin the Defendant avowed, aud the Plaintiif demurred ; and the 


Caſe was thus. 
William Yawes was ſeiſed in Fee of a Meſſuage, and fifty tive acreg of 


County of Yerefozd: And 27. Junif, 28 H. 8. by Jnozntare demiſed the 
Tenement aforeſaid, to Nicholas Traheron, for ſeventy nine years, 
Reddendo inde annuatim pzefato Guliel mo Yawes, 4 alliguatis ſuis 26 6. 
8 d. at the Feaſts of the Annunciation, and St. Michael, by even and equall 
ions: And after the Leſſor dyed, and the Reverſion deſcended to 
EAllllam his Son, under whom the ſaid John Edwin claimed. 

And the ſole point in this caſe was, If the Rent reſerved in this caſe 
ſhall go tothe Meir, oz ſhall be determined by the death cf the Leſſoz, foz 
if the Leſſoz had reſerved the Rent to him without moze, this ſhall deter⸗ 
mine by the death ol the Leſfoz : and the addition of theſe wozds (And his 
Aſſignes) ſhall not enlarge the reſervation, foz if the Leſſoz had aſſigned 
the Reverſton,over, yet the Kent ſhall determine by his death, foz the AC 


Land, five acres of Meadow, and fix acres of Paſture ballen in the 


| cannot have the er then the Leſſoz himſelf ſhould have it; 
— the L t dag it but 32 of his own life, vide 18. Ed. 


3.title Aſſ. 86. 10 Ed.4. 18.27 H.8,19.per Audley & vide Hill. 33. Eliz. Rot. 
1341. In this Contt in aReplevin, iuter Richmond & Butcher, where the 
cauſe that Butcher avowed foz a rent as Heir to his Father. upon a Demiſe 
made by his Father of certain Lands foz one and twenty years , by theſe 
wozds, 

rum 


o & ſolvendo proinde duranto predicto termino 21.anno- 
| (Patri) Executoribus & aſſignatis ſuis 10 l. legalis monetz An- 
gliæ, &c.ad feſta, &c. And it was adjudged, that by this reſervation the Heir 


| ſhould not have the Rent, fo2 that the reſervation was made to the Father, 


his Executozs and. Aſſigns, and nat to his Heirs. &c. 


—— ß— 


Mich. 5. Jac. 


Nota, Bugarone Italice, is « Buggerer, and Buggerare is ts 
buggar, ſo Buggary cometh of the Italian word. 


Letter of the ®tatute of the 25 H. 8. cap. 6, If any perſcn ſhall 
1 commit the deteſtable ſin of Buggary with Pan⸗kind, o2 Beall. &c. 
it is Felony, which act being repealed by the Statute, 1 Mar. is revived 
and made perpetuall by 5 Eliz cap. 17. And he ſhall loſe his Clei gy. 

It appears by the ancient Anthozities of Liw, that this was Felony ; 
but they vary in the puniſhment, foz Brit. who wait 5 Ed. 1. cap. 27, ſaith, 
that, Soceres, Sodomers & Heretiques ſhall be burnt, F.N.B. 269.4. agzees 
with it: But Flet. lib. r.cap. 35, Chriſtiani autem Apoſtati, ſortilegi 1 — 

juſmodi 


— g 5 » 2 


Ir 


0 


"THe: 
Tre 


of which (rem habuit, ter cognovit [ 

= emiſſion of ſeed : ſho, Hoon comes Woe. 

bung aftaintin the Bench and executed. amator 
ram, the wozd is, Haha; Buggary with 


Rot. Parliament. 30. ls 58. Lumbard did commit the ſin 
not to be named: So in Rape there ought to be penetration andemiſion 
of Seed, vide Stamfford.fol.44. Which Statute niakes it Felony, he who 
pzocures,&c. Moy e &c. is acceſſary. 

Whe wozds A If a man ravich a woman, 
11 H. 4.18. Il ons aid another to commit Rape, and if he be pzeſent, he is 
Painciple in the Buggary, vide Leviticus 18.22. & cap.10,13. 1. Cor. 6. 


Dte,in the Book of Doctoz Coſiges, intituled, an Anſwer, Kr. to the premunire: 
Na Abſtrad, and publiſhed 1584. AndaP lately ved Vide 1; H. „ 
by Docoz Ridley, they would obtrude upon the Mo; | 9. Premunire 
that now by the act 10 Eliz. cap. f. all pal der Daran the 
within this Kealm is annexed to the Crown, and the Law by which they. L. 


n have e roctens to confirm it. 
1. That ob = on was made, Viz. in a 
3. & R-2, then the e 


tum & præjudicium, & dictæ Coronæ & dignitatum ſuarum = & 

ves 
that the he Juriſdictions ſhall be now ſevered and united to the Crown; Fo; 
that which is united to, and derived from the Crown, cannot be ſaid contra 
Coronam & dignitatem Regis, 

3. The Court of high Commiſſion is the Court of the King, and is by 
res of an act of Parliament, and Lefters Patents ofthe King: And foz 
this, although it may be ſaio, that the Conũiſta Courts are Curiz epiſco- 
porum, pet the Court by fozce of high Commiſſion is the Caurt of the 
avon b And foz that reaſon their Pzoceevings (hall not be ſabjec to a Pze- 
muntre. 

4- This new Conrt is erected by act of Parliament, and 
tents of tho King : And foz this, whore the tatute of R. 3 . — De , 
Curia Romana ſeu alidi, &c, This (alibi) cannot extend to a Court erected = | | 
by Parliament, An: 10. Reg: Eliz. 

But to thele Dbjecions it was anſwered and reſolved by vivers gan, . 
e 


bn the Sete) BY. 3.10 l. 
M lach ve cotout 
1 were in dan⸗ 
& 1 BR. ＋ Ir 


by koste of high 
Judges : Foz the 


ga e the ins Gr r⸗ 
h e 


in Peace, | 8 
fences againſt 

C Lov # oz point ot 
And this if the E 


upon: 
tempo⸗ 
Oſfender be onda and ad- 
Statutes; aud ebery one 
1 and this is the reafon fo 
— 14 — pet inaſmuch as 
rected! by che Common Law, and alt 

ET this Ep; ; foz this came, when 

it ore the Common Law, it is fits Con- 
tra Coronam & dignitat em &c. And aff the Pꝛohibitions directen to the 
high Commilficners from year tu year, from the time cf the making of 
the ſaid Statute 1 Eliz. conctuve , LT Ou & dignitatem 


een ar Rc, Paſch. 4.far , eſt con- 
tra Cotouam & dignirarem Reꝑiam wy, when Ec 4 vat 
uſter y the tempozal Law, 7 boꝛ >the 
—— caniſs of che Sued is daatun ad aliud examen, — is, when 
the Subject cught.to have his —— ended by the Common Law, wheranto 


by birth» be ts inheritable, he 1 viz.Y th 
7 the Exetel — — 4 N 


ſaid; Contra Coronanr & di 5 Kum ryts 41, 5 
Pꝛobibtttong ( — Bitte) whe deen dvireges' A 4 big 
Commiſttoners'anv others after the ſaid = x Eliz. A fortiori, he who of- 


fends in aPzemunire (ill be (aid to offend Conr'a Coronam & diggitu- 
tem regim: iw ett anſwern tu att tde aſdꝛeſaid Ov j: ions; bat 
yet other anſwers ſhall be given to edery ofthrm, 
Ax to the tyirv; although the Ecurt by fozce of high Commiſion is 

Court ofthe King, vet thetr pzoceedings are Eccleftaſticatl : And foz 

if they uſurp upon the Tempoꝛaſt Law; this" is the ſame Offence” w. ch 
was befoze the ſaid act 10 Eliz. Fe this was the end of all the ancient 
acts; * not in any manner be emilemiſhed'by 


any Crct pzoreevings: 

Astothetourth; aithougyitveanrwConrt-, yet the ancient Statutes 
txtend to it within this wozd Alibi, and viveronet Bilhop:ickys were \v he 
rected in a ar ti. 9. And pet there was ne der amp queſkton, bur that 


the 


Regula ter ia. 


at the common Law, Ad 


| out 
Goods, and Chattels, and his 
ges to the party. @0 fat 


paiſall, if he ſue lo it as Poztuary nat executed 
which beiungs to Court Chiiſtian, upon the truth of the caſe there is 
cauſe of Pzohivition, and no Pzemunirs lies, vide 10 H. 4. 2. 0 the caſe 
which hath been put of ſuit (oz tythes of Wood, if the Parion ſue foz tythes 
of wood aþous 20. years gzowth, lo that it appears by the Libell, that the 
Cagnizance-of this caſe doth nat belong to Court Chriſtian (vi) to the 
Caurt of the Arcþbiſhop of Canterbury, the Pzemunice lies as you may ſes 
in the Wook of Entries, tit. Diſmes, fol. 221. But the tit Prohibition, fol. 
449.Diviſione Diſmes, pl. 2,3 4, 5.8 6. if the Suit be Pro filya cædua, &c. 
So that as the uit is framed the Cognizance belongs to Court Chriſti. 
an, although that the truth be otherwiſe, there a Pꝛohibition lies, and no 
umire,; Jen when the cauſe oziginally belongs to the Cognizance of 
the E Court, although that hola plea of any incident to it. 
which belongs to the | Law, there Pzohibition and not Pre- 
munire. 75 K 1 


f pri ad | 
When the cauſe oziginglly belongs to the cognizance. of the common 
Law, and nat to the Eccleſtaſticall Court, there althcugh they libell foz 
it acco;zding to the courſe of the Eccleſtaſticall Law, yet the Pze- 
munirs lyeth, lo; this, that this vzawes the cauſe which is determinable | 
alind examen, viz. to be decided by the Civill oz p 
Eccleũiaſticall Law; and ſo depzives the @ubject of the benefit of the 
common Law, which is his birth-right: Aud with this agzees the Book of 
Entries, Title-Premunire, fol. 229, b. & 430. a. where it is put fo; a Rule, 
Quod Placita, Querelz & 2 terrarum & tenementorum. tranſgr. N 
debitorum & aliorum conſimilium inſra Regnum Angliæ illat. ad Dominum 
Regem ad Regalem Coronam & diguitates ſuas ſpecialiter, & non ad forum 
Ecclefiaſticum pertinent. Quidam 1. R. &c, machinans Dominum Re- 
gem & Coronam & dignitates ſuas exheredare , & cognitionem quæ ad 
Regis pertinet, ad alind examen infra Regnum ſuum An- 
iz in Curiam Chriſtianitatis coram A. W. Official. &c. trabere, &c. quen- 
articulum ad proſequendum ipſum R. in eadem Curia Chriſtianitatis 
coram Ws Officiali pro debito 20 l. & ipſum R. in eadem Curia præfa- 
to I. A. indereſponſum citari, &c. M that if the oziginall cauſe be I. 
pozall, although that they pzoceed by Citation, Libell, &c. in Ecclellaſti⸗ 
call manner, pet this is in danger of Pzemunire : And the reaſon of this 
Otkence is cxpzelſed in the Wzit, foz thi, that he endeabeurs to dzaw 
Cognitionem quæ ad Curiam Domini regis pertinet, ad aliud examen, which 
is as mach as to ſay, that the Debt, the Cognizance wherof belongs to the 
Court of the King, and to be deter mines by the common Law, he intends 
by the Þ2iginall Suit todzaw it to be determined by the Eccletaſticall 
Law: 


And. note, in the Jndicment of Pzemunire againſt Cardinall Wolley, 
Mich 21 H. . it is ſaid, Quod 1 Cardin alis pay) finaliter — 
C. 


. penirys ſubvertere & enervate, univerſumque hoc 
ck 


& cjuſdem Angliz populum, legibus imperial:bus, vulgo 
Civilibus & eorum legum Canonibus in perpetuum ſub = 
& 


the actof 16R.2. 32, but In Curia Romana aut alibi, and this alibi ought 
| not to be intended out of the Realm, but it tas roſolbed by Fitz - James chief 
; Juſtice, & per totam Curiam ; That be the Cuſtom and Pzeſentment 
good 'oz not, this is a on thing and comuman 
minable — — . and lex this the Bi- 


. 


Court ſaid,that it had been aften times adjudged, upon which the ſaid Bi 
ſhop (the matter of the Jnvictment boing true) confeſſed the (aid 
ment: And upon this appearing the ſecondary Juſtice gave Judgment 
gainſt him, that the ſaid Biſhap ſhall be out of the p2otection-of the King 
and that his Lands, Goovs, and Chattels ſhould bs fozfeited to the King, 
and his body to be Ad voluntatemRegis, &c. 


——A— — — — 


„— — — 


Nicholas Fullers Cafe. 


at cafs of Nicholas Fuller of Grayes lou, theſe paints mere te- Pccleg. f. 
ey (rn conference hay with all the Juſtices and Barans of —— 


1. That no Conſultation tan be g:aated aut of the Lerm. fo; this, that 
it is an award of tho Court, and is finall, and cannot be gzanted by all the 
'Yadges ortt of the Term, m by any of them within the- © | 
Ceutt: And the name el the Wit, Viz. A Walt of 
this, that the Court upon KISS TY Dee award 

_ That 


: 


i 


= f Nicholas Fullers 
© Caſe. | 


6 —— OE)  IACIY 


Blix.cop.1, and of: ths Letters 
teffalticat cauſes feunded upan the (aid 
althongh 


and the Law by whi een ia meerly 

rity and power is given to them by Ad of „ and Latters Pa - 
tents, the. confbrurtiowof whinh: deloags to- tompozall Judges: And foz 
this, the conſultation which mas nantes is with this roſtxaint, Quacenus 
nos agat de authonitcate & validirate literatum m pra cauſi: Eccle- 
ſieſticis vobis vel aliquibus veſtrum direct. ant de expoſitione & interpieta- 
tione ſtatuti de anno primo nuper Reginz, &c. In the ſame manner as if 
the King bath a Beueſlce donative by Letters Patents, aitheugh that the 
Funaion and Ofice cf the Intumbent be Spirituall , yet inaſmacþ as be 
ee mes to it meet iy by Letters Patents of the King, be ſhall not be viſita- 
ble noz depzivableby any Eccleſtaſticali authozity, but by thaChancellog 
of the Bing; en dy Commitſſioners under the gzeat meal. 

3. It was reſolved when there is any queſtion. caucerning what power 
aß ſurikoiction dolongs ta · Eccleſjaſticali Judges, in any particular caſe, the 
determination dt this belongs to the Judges of the common Law, in what 
caſes thoy habs cognizance, and in what nat; fo2 if the E ccleſlaſtical Jud⸗ 
ges ll be the veterminatton of what things they ſhall have cognizance, 
and that all that appertains to their Zur iſdiaion which they all allow to 
themſelves, they will make no difficulty, Amphbare jutiſdictionem ſuzm ; 
And accozving to this refolution,Brafton lb 5.rra&de.cxcopt cap. 15, fol 
412. Cum judex eccleſiaſticus probibitionem a Rege ſuſcepit, ſuperledert 
debet in omni caſu, ſaltem donet conſtiterit in Curia Regia ad quam pertinet 
juriſdictionem; quia ſi Judez eecleſiaſficus æſlimara debet an ſua — 
didtio,in omni caſu indifferenter procederet non obſt ante Regia probibitio- 
ne, vide Entries, fol. 445. There was a queſtion, whether Court Chriſtian 
ſhould have cognizance of a Lamp. And a Pꝛohthition was gzanted, Quod 

procedant in Curia Chriſtianiratis, quou ſque in Curia noſtra diſcuſſum 
I utrũ cognitio placiti illius ad Cutiam noſtram vel ad forum eceleſia- 


i pertinest. And if the deternunat ion of a thing which appears ta Court 
iſtian, doth in to the Judges of the cammon Lam, the Kudges 
vf the common Law have power to gzant a Pzohibition. And all this ap- 

Stir aur Books, that ehe Judges at the common Law ſhall determine 

What caſes the Eccloſiafticalt Judges habe power to pumich any Pro 
laficne fidei 2 H.. ol 10. 1H. 4. $8, 22 Ed. 4. 20. 0 of the hounds of 
Pariſhes in 5 H. 5. 10. 79 Ed. 3 23. De it helangs ta the Junges of the 


common Law, to decide whoounht ta certifie. cation, and to 
rej:> the certificate, when the Dwdinary oz Commiſſary is party, 5 Ed. 3. 
8.8 Ed. 3 69.70.18 Ed. 3.58.12 Ed 4.9 H. 7. 1. 10 H. 7. 9. $03 this it was 
reſolved cleerly, that if any perſpn flander the authozit oz power of the 
high Commiſſioners, tbis is tobe puniſhes befozothe Judges of the com. 
mon Law, foz that the determinaticn of their authozity and power which 
is given to them by the @tatate, and the Letters Patents of the N ing. 

ta them, and not Court Chriſtian : Aud los this, that the many 
ticles objected againſt Fuller concerning the ſlander of their authazity ; 
power , was 'folely determinable and ptmiable befoze the Annges 
common LA. Ons other reſtraint was anded in the con Et qup- 
tenus non agatde al quibus ſcandalis, contempti bus ſe. alis rebus quæ gd 
— ingint ou ſtatara regni noftri Anglia ſunt punienda & determi- 
nad ff $6: 01049 Bop 


- Jt was reſolved , that if a Ceuncelloz at Law „in his argument hall 
| ſcandall 
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Weſt. z. cap. 
47. 


Ibidem. 


And that the laid Sentence in dif-affirmance ofthe ſaid marriage was un - 
juſt, wicked, and void, and that he thought that the ſaiv_ Judges Dele- 
gates had done againſt their conſcience, and could not render any reaſon 
what offence this was, was referred to divers 


n e that 
nges to er, by whom . the Queen, as to the Judges; 


this offence was a contempt as the as to the 
and every of them were puniſhable by the Common Law, by fine and im- 
pziſfonnient : And that the Aueen m upom that ſue foz it in what Court 
ſhe ſhall pleaſs : foz the llander of a Judge in point of his Judgment, be it 
true oz falſe, is not juſtifiable, &c. And ail this appears by the Repozt of 
the Lozd Dyer, fo that in the ſaid Conſultation it was well pꝛobided, that 
the high Commiſſioners ſhould not intermeddie with any ſcandall by the 
common Law. | 2 whe 
5. It was reſolved, that when any Libell in Eccleffaſffcall Court ton - 
tains many”. Articles, if any of them do nat belong to the rognizance ot 
Court Chriſtian , a Pꝛahibition may be generally gꝛanted ? and upon mo⸗ 
tion made, conſultation map be made as to things which do belong to the 
Spiritualt Juriſdiction : Foz the Mzit of conſultation rg 4 Quoad, is 
frequent and uſuall, but a Pzohibition with a Qaoad, is Rara avis in 
terra njgroque ſimjllima Cygno. And fo? theſe reafoas it was reſolved by 
all that the Pzohibitton in the caſe at tho Bie was well gzanted, which in 
truth was gjanted by Fenner and Crook Juffices in the time of the Uaca- 


tton 
erall Rules concerning Pzohivitions , quz ſparſim inve- 


Note. theſe gen 


niantur in libris noſtris. 


Non debet dici tendere in præjudicium Eccleſiaſticæ libertatis quod pro 
Rege & Repub. neceſſarium videtur. | 


Non eſt juri tonſonum quod quis ſuper ijs quorum cognitio ad nos per- 
tinet in Cutia Chriſtianitatis trahetur in placitum. 


E piſcopus teneat placitum in Curia Chriſtianitatis de ij quæ mere ſunt 
ſpiritualia. 1 
Prohibeatur de cztero Hoſpitalatijs & Tempfarijs ne de crtero trabant a- 
liquem in placitum coram Conſeryatoribuy ptivilegiorom'dealiqua re cujus 
cognitio ad forum ſpectat Regium. 1 * ins | 
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hat it they convict Fuller of 
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Mich, 5. . Jas. Regis. 


10 


CA rege det rates aro on ofie 3 It u ie bas Pirft.lrulcs, 
r 7 77 9 9 bop hr — claiming As and Moc 
the dagen Livings | in Chriſtendom, refervey numents, 351: 
out of every itions' began about the time © 35. 
that Polydore Virg ano 15 , Nullam inventum ma jores Roma- 
no Pontifici cumu ** quã 10 pole annua tam vocant, uſus qui omnino 
— ere | 9 8 ptores ſuſpicantur, & annates 
NE 0 geh ptllans p 108 — Coticilium Viennenſe 

Theſe Firſt | 

Nate, Hill. 34; 

J vg) was made of CIR —— 
ries bg William Teſta (called Mala no — the Pope, 
and pzincipally co acetuing 8 at which — the King 
bythe allent of ment of Firlt-fruits of @piritu- 
all Pꝛomotions tt England, 10 hook were founded by his Pzogenifozs 
oy e ald edt lin, fe the ſet vice ot God; Almes, 

rhe wie to the Pape, andtherupon the 
850 pas 2 in which Par⸗ 


de mand rſt 
lament the Firſt: 14 eg were gzanted to the King. 


Pekeimæ id eft,th Tenths of 6p ritualties wers perpetual, ; which in an / 
cient times were paid to notti Pope Urban gave them to R. 2. 
to aid him againſt Charles k , and others who ſappozted Cle- 
tuciir the ſeventh againf him. 


— 1 H. hg. = — —— of * began to 
y the Lentys,of a ir ne, as we rituall as Tempozall to 
2 foz years. Ohele were given to the King by the ſaid ac of 26 H. 8, 


N. 9 de A* ere — _ - 10. omnes qui habu- 

t 30. deneriat. vivz pecuniæ in domo ſua, de ſuo proprio, orum 

wa Tel denarium Sano Petto, vide ib: inter — ok Le 4. 

Lambert ib. expoſitione verbi, Ponies and Peter - pente; lve King cf 

the Weſt Da rons gzanted it to the Pope when he was in pilgzimage at 

Rome. Cambd. Brit. pag. 306 ſaith, that it was Offa the Gen Daxon 
King that div gꝛant it: Quzre. 


—— 


Sir Anthony Ropers Caſe. 


KH the caſe of Sir Anthony Roper, who was dzawn befoze the high.Com- 
2323. at the Suit of one Bulbrook the Uicar of Bentley. foz a Pen⸗ 
{tori out of a-Recozy Jmpzopztate, of which Sir Anthony was ſeiſedin fee: 
And the high Commiſſioners ſentericed the ſald 1 Anthony to paꝝ that, 
which he refuſed ; And upon this cht 2 ny A pony who in 
this Term by Habeas c Amp the return of 


which Wait the matter dit 


| «ny and was reſolved, that the ub x authozity 03 


Tenths perpe- 
tuall. 


Acts and Mo- 
numents, 335, 
336. an. Dom 
1266. 


Peter- pence. 


Sir Anthony Ropers? 
(afe. 

commiſſion in the ſaid caſe, foz when the ads of the 27 H.8.& 31 H. 8. of 

Ponalteries had made -Parſonages, Imyzopabate, and other Religious 


PoſſeCions Lay-fee, although that Penſions were ſaved, yet as it appears 


by the Pzeamble of the ac of 34 H.8.cap. 16. ; m ſlo 
in, bn omen (2 2 Saen ai 1 there 


appertain, / 

is pzovivev, that ifths Farmer 03 of ons ſhalt Gil- 
fally dony the payment of any (ach Penf afions, Coprodies, In- 
dammiities, nod P3zexies, 92 any 0 wyetof any Arch-bihop, 
Biſhop; Arch-deacon, 02 any other ical perſom were in poſſeſſion 
at, 6 within ten years next bofoze f ſuc le ition of any ſuch 
Monaſtery, c. that then it ſhall be IL fo2 the fate Aer biſhop, 5 
ſhop, oz other Eccleſiaſtical perſon afozelaid; heit 14 — to 4 
fed and paid therot: And having right to the thing in n, to | 
ſuch pzdotſle,as well againlt overy ſuch perſon and perſoys as lo Wali deny 
pkpment,8c. as againſt the Chutch and Churches charged with the ſame, 


as heretofoze they have lawfully done, and as by, accog ko the 
Lawes of this Kealm they may now lawfully da, A. 0 11 King 
hath covenanted to diſcharge the Patentee,&c. of Peaſtans, and then ſuit 
ſhall be made fo2 the ſame in the Court ot , and not ee- 
whero; then if the high Commilloners will deter mine of Penſtong, they 
sucht to do it by the ad 34 H. 8. EIK erpatfly* to 
Dzbinaries, and their Officials, and the high Commiſſioners hive 
their authozity by the act 1 Eliz. made a long ti me aſter. - 

But it was objected, that the ſaid ad 1 Eliz, gabe to the Queen, her 
Heits and Duccefſozs, power fo align Commiſſioners to ererciſe and exe- 
ents all manner of Juriſpiction Spiritual, to viſit, refozm,&c. all chitm 
and Yerefte,&c. and wer of Spiritual arif- 
diction can, oz lawfally may be refqzmed. And it was ſaid, that ſuch 
Spiritual Auriſdiaton which the Biſhop ſhould have, is tranſferted to the 


oy Cons. 
it was unanimouſly reſol ved dy Coke, Walmſley, Warberton, Da- 
niel and Foſter Juſtices, that the ac 1 Eliz. doth not extend to this caſe fo; 
sets emiſes,viz. '* 

1. F632 that the ſaid clauſe of reſignation is not moze large then the 
clagſe of Refitution ; and that the ac of 1 liz. oth not take away noz 
alter ay ac of Parliament, unleſſe thoſe cn]y which are expzeſly named 
in the aa; and it was reſolved that the high Commiſſioners cannot hold 
plea fo; the double value of Tythes carried away befoze ſeberance, fo; two 
cauſes. | , | | 

x.F0z this, that the Statute 2 Ed. 6. cap 13. gabe the Cognizance vt it 
to @pirituall Judges, which is to be intended of ſuch Spirituall Judges 
who then were. 


2. Sub{t;acion of es is injury and no crime, but concerns inters 
eſt and pzoperty : And 


this the bigh Commiſſioners cannot meddle 
with it. 


2. Foz that the wozds of the ad 1 Eliz, are (which by any manner of 
Sptrituall Auriſdiction can oz lawfully may berefozmed ) And it appears 
that theſe wozvs extend to crime only,and not to caſes of Jiitereſf betwixt 
party and party ; foz the wozds axe: All fach Erro, Yereſios, &c. which 
by any cc. ſo that (ſuch) and (which) are Relatives. 

2-This Juriſdiion wasgiven to 2 hops by act of Par liament.viz. 

by 34 H 8» which is moze tempore Ficttaal And foz this ont 
of tye pzecedent 1 Eliz, viz. 101 EccleſlaſCicall Juriſ- 
pinion, which is ko be lit if ritvictors'meerly 0; . 


o 
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ritual, but aus of Parliament ars mate texmpozall then Ipirituall. 

4. It was not the intent ol the ad 1 Hin. which revived the Statute 
23 H. 8. cap. g. by which as it is enaden, that none hall be ſued aut of hi 
Dioceſſe, &c. that the gb Commillieners: fag mibate cauſes ſhall ſen. 
foz ub je as ont of any part at the Realm, and ſo in effec confcund the Ju- 
riſdicion of the D;dinary; whos an Dfficer and Miniſter ſo neteſſary 
that in d{vers cauſes the Caurta of the King cannot adminiſter to @Dubjecs 


him, &c. Ty | | 

J. A the ad of 1 Ele. had: extended to give to high Commiſſioners 
power ta deter mine meum a tuum, aa Penſions, Tythes, Legacies, Pa- 
trimonies Paokates of Teſtaments, &c. the 
ad would alſo:give the partijqie ved benefit of appeal, and nat give abſo⸗ 
luts authoziby to the bigh Commiſſioners finally to determine Meum & tu- 
um, and to haſtardiſe ICoes, &c. without any controlement, fog this hould 
be to diſſol be the Court of ths D;dinary which is ſa ancient and inevitable 
neceſſary in manꝝ caſes to the adminiſtration of Juſtice, in divers points 
of if, that withont this Juſt ice cannot be crecuted. 

5. The high Commiſſioners tannat extend themſelves but only to 
Crimes, lo the clauſs which gives to them power to impꝛʒiſon. &c. and to 
puniſh, &c. and impꝛiſan ſuch Dffender,&c. And Dffender is only to be in⸗ 
tended of him who commits any crime, and not of him who detains Pen- 
ſion, Legacy, Tythes,&c. 1 


Fa en — — 


Mich. 5. Jac.Rot.2 254: 


— — fuit Guardiano priſong Nomihi Regis de Fleete, Quod habe. Hab. Corpus 


ret hic;viz. apud Weſtmonaſterium immediate poſt receptionem hujus nn: and 


brevis corpus Anthonii Roper militis in priſona prædicta ſub cuſtodia ius 


us fiert fecerint quod de jure & ſecundum legem & conſuetudinem 


Domini Regis Angliz fuerit faciendum : Et modo hic ad banc diem, ſcilicet | 


diem — — poſt octahis 228 —— * termino venit 

Anthonius in propria perſons | ia prædicti Guar - 
rp barram, bic end dl & idem Guardianus, tunc hic mand. Q 
ante adventum brevis prædicti, vig. novo die octa bis ultimo præterito Pre- 
difus Anthonius Roper miles reducit ſe priſonæ prædictæ perantea 
eommiſſus virtute cu juſdem warranti dati 30. die Junii ultimo præterito, 
quod ſequitur in bæc verbe, vin. 


Veſe are in his Paſeſties name to require and charge pon, by vertus 

of his high Commiſſion foz cauſes Eccleſialficall , under the gzeat 
Deal of England. to us aud cthers direced, that herewith peu receive and 
take into ycur Cuſtody the body of ir Authony Roper Knight , and him 
ſafely detain Pziſoner at this aur „ untill me ſhall give 
oer faz his enlargement, ſignifying nuts pcu, that the cauſe of his cam- 
mitment is, fo2 that there being a certain cauſe referred wnto us by his 
Pajelkies ſpecial direcian , betwixt him the (aid Sir Anthony Roper and 
Joha Bulbrook Wicar of Bentley, foz that he bgtained wzongfully from - him 
the laid Wicar, a certain yearly Penſion due gato bim from the tat @is 
Anthony; And being therupon called bgfoge us, and after full bearing.of 4 

200 


diſcharge by 
, . 4 * judgment ot 
detenti, quocunque nomine cenſeretur, una cum die & cauſa capt ionis & de the Court. 


tentionis e juſdem Anthoaii ; Et ijdem Juſticiarii hic viſa cauſa ills, ukeri- | 


— —— — — —— — — 


Juſtice Aar not but b Fe 


Commiſſion. 


— — 


Juſtice of 
les catnot 
be by Com- 
miſſi n but by 


Patent. 


the cauſe in the pꝛoſence of it Anthony and his Coun cel at thzee oz four 
ſeverall times, and at the la adjubged by us to pay tho (aid Penſton,he ha - 
viag lointime of deliberatiom given unto him dy us tv confider therof, hat 
notwithſt ending obſtinatelg difobeyed the ſaid Oder, and doch ſo ill 
per ſiſt: And this ſhall be your Warrant in that behalf ; Given at Lam- 
beth this thirtieth of June, 1607, Et quod bert ſuit Cauſa Captionis & de- 
tentionis, prædicti Anthonii in priſona prædicta, corpus tamen prædicti An- 
thonii modo hic paratus habet prout per breve prædictum ſibi præceptum 
fuit, & c. ſuper quo, viſis præmiſſis & per Juſticiatiosbic plenius examinatis 
& intellectis, videtur ijſdem Iuſtic. hie quod pradicta Cauſa commiſſionis 
prædicti Anthonii priſonæ de Fleete prædict. in retorno ptædict: ſuperius 
{pecificata minus ſufficiens in lege exiſtit ad detinendum prædictum An- 
thonium in prifona predic. Ideo prædictus Anthonins a priſona prædicta 
pet:Curiam hic demittitur, ac idem Guardianus de bujuſmodi Cuſtodia per 
eahdcm Curiam hic plene exoneretur, &c. Aud this was reſolved una voce 
be Coke chick Juſtice, Walmſley, Warberton, Daniell, and Foſter Juſt i- 
ces, foʒ the cauſes and reaſons afoze expzeſſed. : 

And in the very lame Term in Lanes eaſe, a Parſon in Norfolk who 
ſued one of his Pariſhioners befoze the high CommiCioners, fo2 ſcand-- 
ling cfhim, ſaying in the Church on the Sabbath befoze all his Patichto⸗ 
ners, That he was a wicked man, and an arrant Knave: Pzvhibition 1pes, 
fo; thia, that it was not ſo enozmous as the Statute intended. Note, that 
by expꝛeſſe Proviſo, the high, Commiſſioners cannot inter meddle with all 
Berc ſies, but with exozbitant Yereſtes,&c, aud the other ſhall be determi⸗ 
ned befoze the D;dinary. 


— — — — —— 
— ͤ — 
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„Hill. 5. Jac. 


— —ů— 


N Ote, it was moved to the Julkices this very Term, upon conſtdera⸗ 


A tion cf the aas cf 34 H.8.cap.28. andthe 18 Eliz. If the · Juſtices in 
Wales may be conſtituted by Commiſſion ; and upon conference it was 
conceibed they could net, but that it cught to be by Patent, as it hath been 
uſcd ever ſince the ad 34 H. 8. Then it was moved, it the ing which 
uow is, may by fo:ce of a clauſe of 34 H. $. do it, which clanſe ts, That 
theWwings moſt Royall Pajeſtp ſhall and may at all times hereafter from 
time to time, change, add, ozder, alter, miniſh,: and refozm all manner of 
things befoze rehearſed,as to his moſt excellent wiſdom and difcretion that 
ſeem meet: And alſo to make Lawesand Oꝛdinances foz the Common 
wealth, and good quiet of his ſaid Dominion of Wales, aud his Subjects of 
the ſame, from time fo time, at his Pejeſties pleaſnre- And it ſeemed 
to divers of the Juſtices, that this power given tothe King determined 
by his death, fcz divers cauſes, | 

I. It wants theſe wozds, His Succeſſors, and for this it onght to be 
dꝛalon in ſacceſſion by conſtruction, and that ſhculd be againſt the in- 
tention of the makers of the act, faz they gave this high power of alterati⸗ 
on, &c. of the Lawes to the Kings molt excellent Pajeſty, as to his moſt 
excellent wiſdom and diſcretion ſhall be thought moſt meet; which wozws 
want, His Succeſſors.: Foz as dis wiſdom and diſcretion, which they well 
knew, did not go in ſucceſſion, ſo the power and gzeat confidence which 
was annexed to them did not go in ſucceſſion; and foz this, that Eorum 
progreſſus oſtendunt multa quz ab initio provideri non poſſunt : And 
what enſues upon this Act of the 34 H. 8. concerning this 5 
'> aies 


— — 


High Com 0 


miſſion. 


— — —— 


Wales and England, and the ſubjection of them to the Lawes of England, 
none could divine: Foz this tauſe it was thought reaſonable that King H. 
8. during his time, might alter them; tbat de ſeeing the obedience of 
theſe of Wales, and the good fruit which pzoceeds out of the ſaid act, never 
altered anypart cf it: But it was never tho'intention of the ſatd act to 
give power to the King and his Ducce(ozs foz euer, to alter, &c. the Laws, 
fu that none cf that Country could be certain of his life, lands, gooys, oz 
liberty, oz any thing which he hath, and that. would be a gzeat ſervitude; 
Miſera ſervitus eſt ubi jus eft vagum : Alſo the wozds are foz the Com- 
man wealth, dc. if his Pajelties Subjects of Wales, at his Pajeſties 
pleaſure, by which it appears that the intention of the makers of the act, 
was to give this power to King H. 8. foz bis plealure did determine by 
his death. 

2. Power of alteration of Lawes, &c. is a point of high confidence 
concerning the adminiſtration of Juſtice, which the at by omitting of 
his Succeſſozs, intended to unite this confidence to the perſon of H.$. and 
not to extend it without limitation of time to his Succefſozs : And this 
[70s with the conſtruction of Law in other caſes, foz all Commiſſions 
cencerning the 'admintftration of Juſtice, determine by the death of the 
Aing, yet he conſtitutes them Juſticiarios ſuos, which authozity being in 
caſy of Adminiſtration of Juſtice determines by the death of the King, oz 
r:ſignation,1 Ed.5.2.1 H.7.1.14 Ed. 4. 44. vet if the King make a Leaſe 
Ducante bene placito, oz pzeſent one to a Chur ch,. theſe are not void by his 
death, untill they are controlled oz revoked by his Succeſſoz ; But the 
Dice of a Sheriff which is gzanted, Durante bene placito, determines by 
the death of theKing, foz this concerns ide adminiſtration of Juſfice:: 

Ad upon certificate of the opinion of the Juſtices, that the Juſtices of 
Wales cannot be conſtituted by commiſſion to the Lozd Chancelloz, Bas 
-ron Snigghad a Patent foz the Circuit of Wales, as others had befoze. 


ear. 
— — — — 
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His Term it was reſolved per totam Curiam in Communi banco, viz, High Com- 


Coke chief Juſtice, Walmſley, Warberton, Daniel, t Foſter, in the cafe 
cf Allan Ball, that the high Commiſſioners cannot by fozce of the act 1 Eli. 
cap. 1. ſend a Purſivant to arreſt any perſon ſabject to their — 
to anlwer to any matter befoze them: But they ought to pꝛoceed ac 
ing to Eccleſtaſttcall Law, by citation: Foz the Statnte 1 Eliz: did nat 
give them any ſuch authozity to arreſt the body of any Subject upon ſur- 

mile : xatthcugh that it ve compziſed within their Commiſſion: that they 
"may ſend fv; any'by Purfivant,&c. yet inaſmuch as this hath no = 7 
upon the act 1 Eliz. the King by his C cannot alter the Et 

flaſticall Law, noz the p;oceedings of it, fo2 the act ſayes, That the Com- 
millioners ſhall exerciſe, uſe,and execute all the Pꝛemiſſes (accozding fo 
the p;iviledge of the act) atcoꝛding tothe ſaid Letters Patents, Id e 
'the Letters Patents which ars mentioned and auithozity'befoze, fo this 
' {mplyed within this wozd (faid) and foz this withort queſtion, the com- 
million anly without the act cannot alter the pzoceedings of the Ecclefta- 
tcicall Lam: And in the Circuit of Northampton, when the 'Lozd' Andet- 


ſoa and Glanyile were Juſtices of Ait a Parſivant was lent be 
the Commiſſioners to arreſt the body ae d appear efoze- them, and 


miſſion, 
Pur fi vant. 


* Cs 
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in reliſtamce of the arreſt, and ſtriving amongſt them, the 25 was 
killed : And if this was Murter oz not was doubted, and this depended 
upon the validity of power and authozity of the Parſivant, foz if his autho- 
rity was lawfull, then in killing of an Officer of Juſtice in execution of 
his Dffice, is murther : And adviſement was taken till the next ACiſes; 
and upon coaforence at the next Aſſiſes it was reſolved , that the arrelk 
was Tortias, and by conſequence that this was not murtkher : 
But they may lend Citation by n Purſkvant, and pzoceed, if the party 
make default, to extummimitation, and then to have a Capias ex- 
4 ©ommunicatam , and to immiſon him by the UWzit of the King , which 
Mit De excommunicato capiendo , is pzeſerved and retoznable by the 
Statute of 5 Eliz. which Gall be in vain, if ſhey may arreſt him by a 
Purſivant befoze any anſwer oz default made; And this will be againſt 
the Statute of Magna Charta, and all the ancient Statutes, which ſee 
Raftall, Title Accuſation : If a free-man Call be arreſted upon a bare 
ſarmile 02 accuſafion:which @tatutes if good and pecfitable foz the Weal- 
publike, never were intended to be repealed by the (aid Statute of 1 Eliz. 
Note, that neither the @far-chamber nor Chancery awards any Meſſen- 
ger to arreſt the body untill a contempt made, but firſt a Subpœna, 
a | * 


n 


Marmaduke Langdales Caſe 


High Com- I the caſeof Marmaduke Langdale of Leaventhorpe in the County of 

miſſion, York, by Johan. his Wife, veing ſued fog maintenance befoze the Bi⸗ 
Hop of Canterbury, and other high Commigioners ; Jt was reſolved Per 
totam Curiam, præter Walmſley who doubted of it, that a Pzoþibition; 
which befoze was gzanted, was well maintainable, foz this, that it was 
not any enozmity, noz any offence within the Statute, but a.noglgc of his 
duty, and a bzeach of his vdw of maintenance; alſo the party (hal be defeated 
of his appeal; And foz that reaſon it belongs to the Court of the Dzdina- 
ry: And the rule of the Court was that the Plaintif Call count againſt 
the high Commiſſtoners ( fo; againſt his Wife being one perſon in Law 
— — _ _—_ | 32 * caſe to be 
Aa , Upon arty gzteved may bave a k 
of Erroz, Si ſibi viderit expedire, &c. r Wat 


On Sunday laſt, my Lo2d chief Juſtice and my ſelf, at Serjeants Inn in 
the after-noon, received by the hands of the Kings Attozney by command- 
he ſignified to us by pour LIN 


| ſigniffs 
pour e, that we two ſhould i{nipart the ſame 
to the reſt — our . F n in the af- | 
ter-noon » | feze-noon being . | e le e of 
Realm, at Weſtminſter: And upon conſideration had of parts 83 | 
plaint, we have, as this hazt time will give us leave, boing daily imploy- 
to, as well in the Courts at Weſtminſter, as (ome of us faz tryals of Wyits 
of Niſi prius, reſolved upon theſe anſwers, which we knowing to be war- 
ranted by the-Lawes of this Realm, dcuvtaotbut will be allowed by your 
Lozdſhips ; Aud do hope that where the Judges af this Realm have been 
moꝛze often called befoze your Kozdſhips, then in fozmer times, they — 
en, 
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been, which is much obſerved, and gives much emboldning to Uulgar, 
that after this day we ſhall not be fo often (upon ſuch 
Lozdſhips being truly infozmed of out pzocozdings) daten called ban 


you. 
- And ſeeing that my Lo Pzeſlvent of York hath nom Ore tenus, firlt a- 


pened the canſe of his gzief moze and in ſome caſes mme particulars 
p berg wy ps wound, mr ——— le 
Canncill, wherin foz method, and foz avoiding of confullon, I 


ſpeak to the true cauſe of the Jnffitation of that Court. 
2. That our pzoceedings in granting of Pzohibitions, is fog the matter 


juſtifiable by Law. 
was ory and comly 


3. That the manner of our pzoceedings 
towerds ihe Lan Pzrnt of Hem rica ain general 

S 
And laftiy, remedies foz the future, fo take 
oppulition vetween the Judges and 


perſons in Lincoinſhire, about the canſe 


Duke of Suffolk went and r 


gzeat Commotion began in Yorkſhire, 


—— Wabet vothien 1... 
merland, and No 


toxaiſea gzeat number, and | 
Norfolk over-thzew. 2 
P:eſently after Str Francis pigot à multitune of people, made 
Infarrection at Setrington, Leigh, Ui bar 
whem the Puke of Norfolk pactifled ; a = 
Av, Conftable, Bulmer, &c. gn a tw Commation tan Hats 
ſhire, whom the Duke of N A 
were between the beginntngs 15 5 . 30. of H 
many of the Rebels were executed in Furore belli, 22 Pag and on cxĩ- 
mine, by Marshall Law, and ſome atta by the Sonnen 2 f 


King intending the (app; wr Cobra bauſes of 


An. 31. H. 8. he effeced ; be elf cell chere faz the. gu 
Tountries of Yorkſhire, N eftmerland,Cug I, Du- 
riſme, the Counties of the Ct Hall, and Newcs- 


„ and Inſurrecions in 


kjs malefactis, jurijs q K. 
ſubditorum noſtrorum Comitatibus, Civi 
&c.Secundum legem & conſuetudinetn regni noſtri = apron 
dum fanas difcretiones veſtras — 75 
The other anthvzity was, Nec non quaſcunque aRiones reales, ſeu de 
libero tenemento, & perſonales, cauſaſque debitornm & demanderum quo- 
ramcung; 


—— gLv—— äv—ñ— 
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ramcung; in Com. &c. pcædictis. quando ambæ partes vel altera pars fic gra- 

vata paupertate fue:it quod commode Jus ſui ſecundũ lege Regni noſtri ali- 
ter proſequi non poſſit, fimiliter ſecundũ leges & conſuetudines regni noſtri 
Angliz vel aliter ſecundum ſanas diſcretiones veſtras. And this is all the 
anthozity that the Pzeſident_atid.Councell had firlf expzeſed in their Pas 
tents, without any pꝛivate inffricions ; Aud this appears by the Com- 
miſſion under the gꝛeat Seal, 3 H.8 & pars, Roberto Landavenſi Epiſcopo 
preſidenti Coneilij & alijs, cut of which Charter theſe things were obſer- 
ved, Viz, | q 

1. That the finall intention of the Commiſſicn was, Quod paz & 
tranquilitas ſubditorum preſerventur. 

2. That they hear and determine Riots, Routs,&c. acco2ding to Law, 
oz their diſcrettons, which anthozity by diſcretion was added, Ad faciendum 
populum ; Foz it was reſolved without queſtion, that tn ſuch caſes they 
vad not power but to pzoceed accozding to Law, foz that is, Summa diſcre- 
tio, and not accoꝛding to their pzivate conceits and affections , quia calis 
diſcretio diſcretionem confund:r, fo the other clauſe concerning reall and 
perſenall Agions in all the Counties of York, Nortbumberland, Cumber- 
land, Weſtmerland, Duriſme, and the Towns afozeſaid was only Ad faci- 
endum populum, foz this was nfterly void in Law. Foz, 

1. No luch gencrall anthozity gzanted, may be made by the Commiſi- 
on of the Ming, to hear and determine all reall actions within ſuch a Coun⸗ 
ty accozding to Law, as he may by Charter within a certain County. oz 
particular place, fo: the Ring by Commiſſton may give power to deter- 
mine criminall canſes between the king and the party, Secundum legem 
& conſuetudinem Angliæ, but he cannot give power by Commiſſion to de⸗ 
termine canſes between party and party: As it was reſolved in Ser 
caſe, An. 2 Eliz. fol. 17 5. tn Dyer, vide Dyet 236. But the Ming by dis 
Letters Patents may gzaut to ſuch a Cozporation in ſuch a Town, Tenere 
placita reala, perſonalia,& mixta; and none by this can have any pzejudice, 
fo; the pzoreeding ought to be accozding to Law. and if they erre, the party 
gzteved may have his Mzit of Erraz, but the Court cannot gzant to them 
a Cert of Ehaity to the cauſe afozeſajd,; And foz this cauſe, that ſuch a 
Judge ſhould be without controlemetit ; And it was ſaid, that if ſuch 
Commtſſioners cannct dete n , £2 other criminall cauſes by 
Mit, but by Commiſion, fo'tanhot. any determine pzivate cauſes, be- 
twixt party and party by commiCſon but by Wait, by the Statute of Mag- 
na  Charta,cap.12.& Welt. 2. cap. 30, Recogaitiones de nova diſſeiſina &c. 
non capiantur niſi in proprijs Cofuitatibug ; . Which ads give authozity to 
Juſtices of Aſiſe in their ee » by which it appears, that 
without an ad of Parliament, 'the King, by his Letters Patents cannot 


put and authoziſe Juſtices De Aſſſſes 5 to take them within an⸗ 
other County: And fo this the ancient Pzeſipents and pzoceedings of 
Law vnght nat to be altered. Ag $a 100 of one Bench, oz of the other, 
onght to be made by Commiſſion, and act by Wit, and pet he may be dil 
charger de Whit 5 Ed.q.32. But in Cere are by Wait , as it 
appears by Bracton, lib. 2. cap. 1 1. f ittog fol. 1. Alſo by the Statute at 


Weſt. 2. cap. 30. and ot Y einer nee en prius, gibe Judgment in 
Aſſiſes of Darrein preſentment, and Quũre impedit in ſuch a County, which 
cannot be done without Parli ment, Et ſic de ceteris, _..... wx 
Allo it was obſerved , that af the firſt the ſaid Commiſſion concerning 
actions between party and parfy, extended only when, beth the parties; oz 
one of them were ſo pooz, as the were act able to pꝛoſecute at Law: Alla 
by the firſt Jnſtitution they had no power to gzant Imungions. And laſt» 


ly, 


— 
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ly their Commiſſion was under the Seal, and enolled in 
Chancery : Aud thus much was ſaid fon the firſt, concerning the trug 
cauſe of the Inſtitution of the Court, Viz. Foz pzeventing of Tumualfs 
and Rebellions, and when it began. 
2.As to the ſecond point, the granting of Wzits'of Habeas Corpus, and 
Pzohibitions is juſtifiable by Law ; foz wheras at the firſt their authoz(- 
ſy was Patent, it is now pʒibate, foz the Letters Patents do refer unto 
certain Infrudions which are no where of Recozd, but kept in paivate, 
and it was feared fo; pzivate reſpects, Et de non apparentibus & non exi- 
ſtentibus eadem eſt ratio: beſides, the danger to the Dubjec is gzeaf, foz if 
they loſe their Inſtructions (as it hath hapned heretofoze)) all is Coram 
non judice : And this firſt reaſon is dzawn from the Inffracions them- 
ſelves : The ſecond reaſon is d?awn from the contumacy of the party, 
that ſuppoſeth himſelf to be gzioved by the P;ohibition , and againſt 
whom it is gzanted, if the authozity of the Councell be never (s good, yet 
being late and particular Juriſdiction, the party muſt of neceCity plead if, 
ſoas it may appear unto us judictally, foz'as we are Judges of Recozd, ſo 
muſt we be infozmed of Kecozd, and neber yet hath any party pzohibited 
mored in Court to have a conſultation , by which might be ſet fozth the 
Juriſdiction of that Court and Councell, ſo as the gzanting of Pzobibitt- 
ons bath been juſt; and the fault (if any be) in the parties themſelves, 
= never hitherto made their cauſe known, as it ought to be by Law, to 
e Ccurt. 
The third reaſon is dzawn from the gzeat injury offered fo the Defen- 
dants, foz it is a true Rule, Miſera ſervitus ubi jus eſt vagum ant incertum: 
The Defendants by Law, may in all Courts plead to the Juriſdiction of 
the Court; but how can they do ſo when no man can poſſibly know 
what Juriſdiction they have concerning matters of State, which are Ar- 
cana imperij, it is meet they ſhould be kept Sub ſigillo conſilij, and in fe- 
cret : but foz Juriſdiction between party and party, foz deciding of Meum 
& tuum, Gad fozbid they ſhonld not be known to them who are to be judgs 
ed by them; bat the keeping of them in ſuch ſecrecy bewratech, that the 
Councell are affraid that they would not be julfified if they were known : 
And it was concluded again, Miſera ſervitus ubi jus aut vagi aut incertam, 
3. But pzocecdings herein habe ben reſpectful, foz a Jury of Dfficers 
and Attozneys of our Court, being accozding to an ancient cuſtom time 
ont of mind of man uſed, ſwozn to pzeſent amongſt other things and Ar- 
ticles, all defaults of Officers and Pinilters in not executing the Wjzits 
and Pꝛoceſs out of this Court, and all impediments t hinderances whatſa- 
ever of the due pzoceedings of this Court, wherby Juſfice cannot be admi- 
niſtred: And finding upon their Paths divers unjult t undue tmpediments 
of the pzoceedings of this Court, by the ſaid Couacell in particular : And 
therupon a motion being made in open Ceurt in Michaelmas Term laff, by 
the Kings Derjeant Philipps, of many intollerable gie vances of the @ub- 
jeu, offered by the ſaid Councell, th manꝝ ot his Ma jeſties Sub jeas in de- 
rogation of the Kings Lawes, in pzezudice of the Kings pzofits,and in hin- 
derante of the due pzaceedings of this Caurt. pzayed the Court accozding 
to Law and Juſtice, to g2zant ſeverall Pzohibitions ip all thaſe ſeverall 
cauſes, which we could not deny, but yet thought fit. befoze we gzanted the 
fame, that their might be a good cozreſpondence between both Courts, 
we ſhould firſt confor with Sir Cuthbert Pepper Attozney of the Wards, 
and one of that Councell, to let him underſtand the particnlar gzievances 
and oppzcCions, and to hear what he could ſay in the jaſification therof, 
who accozdingly upon motion * to us to Derjeants Inn, = 
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tlled to him the-particulars of the ſaid g2ie- 


e as pt =< mn him to jullifie the-fame in no lat, but 
0 d net * au 5 
8.95 uld acquatnt the and Ceun tel thorwith, and return 


eir anfwer, which foz that it was neglected; we upon further motion in 
rt gianted Pzobihitions, as in Infbice We ought, which courſe and 
oper al in * hold to de refpecfull and eomty toward the 1.670 
and Councell. . 
. Ft tnav'oþjented, that mye Pzohibitions had beengzantedof late, 
hen in many years befoze, w to a fixfold anſwer was made. 
1 kbep had ercesvingly multiplied the nmitber of canfos , ſo a 
1 90 uwe two thoufand depending atone time, and having but five 
ties and (zee Louns, at one fitting there were absut 450. caufes 
at bearing, wheras the Chancery that extends into 41. Counties Engliſh, 
And 12. in Wales, in all 53. had in Eafter Tearm, but 95. to be heard, 
and in Trin. Term. but 72. fo as if they muttipi their cauſes ſo tufinite- 
Jo above what were at the firff, it is no wonder if the numibor of P3ohtvi- 
Nons bs increase. | 
2. Keſives the multiplication they have innovated and taken upon them 
— 2 iu c auſes which we know never any Pꝛeſtdent cond, and we think 
dener any Pzefdent and Councell did uſurp: As firſt Sults upon penall 
Nes, aud manꝑ of them limites to the Courts at Weſtminſter, but all of 
Them without queſkton gat of their Jurifdtaton : As fozorample, between 
Harriſon and I hurſtone in Engliſh Bill, upon the Statute 39 Eliz. of Cil⸗ 


lage, wheras the very Statate giveth Auritotaton to certain ſpeciall 
tts Neb. 2 eaded to the Yari{dieton , wherupon an At⸗ 
| tif was aw him, and fined. 

2. In thecale of Hartley after Indictment of fozeible enfry and refti- 


. Me to he Statute'upon an Englh Bill diſpefeſſed by the 


3. And eee arecovery in an Ejectione firmæ, and execution by Habere fa- 
cigs poſſeſſionem cut ofcur Court, they upon an Engliſh Bil,viſpoTeger the 
Platatif, and fhis was Harts caſe, Between Jackſon and Philipps, aftor 
| zent in gur Court, ſuit there by Engliſh Bill. Between Stanton and 
Child, after exetution in debt by pꝛaceſte vut ot dur Conrt they commit the 
Plaintiff, an old man and lame. Between Binns and Collet, after the Dc- 
fendant was eutlawed in an action of Battery. 

4. They admit Engliſh Bills in the nature of Mzits ef Erroz, and of 
Formedons and other reall actibns. | 
5 5 They will admit no plea of Dut-lawry in diſability of che Platn- 


6. They uſqally gzanted In iumatens fo ftay the common Law, which 
is utterly againſt Law, and ſomtimes to ff:y ſuits in Chancery , and in 
the Exchequer Chamber, any many other pzoceedings which are againſt 
Law and reaſon, to the gzeat oppreſſion and gzlevance of the @etbject, fo 
1 reſpect as well of the 11 Sutts as Innovations ot others, 

t may very well be that maze Pzdhibitions and Habeas Corpus have 
been gzanted of late then were in times past; And yet there hath been 
moze gꝛanted, and moze anclent then ts ſappAed : Foz Mich. 7.Efiz. Rot. 
31. upon a mation made by Carus, the Kings Serjeant, Habeas Corpus 
was gzanted ont of the Kings Bench, foz the body of John Lamburn, alias 
Lambert, which zit being returned, that he went to the Calle of 
York, where John Lambert was a'Pzifoner, and that one Oſwald Wilkin- 
ſan, the Gaoler refuſed to delſyer without the teave of the Arch-bi- 
Wp of York, Pzefident of the Counrell there, wherupon he went to the 

Archbiſhop, 
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Arch · biſhop, and ſhe med unto hum che Queens Witt of Habeas Corpus, 
wherunto the Arch · bi ap anſwered, that John Lambert mas not the Sye- 
riffs Pziſonor, hut was committed by tim and the Canncel to the Goalers 
cuſtady, and thorfo2e he ſhould not bedelovered., andthorfoze he ſent ane 
Morgan his Secretavzy tothe Goaler, (hat pe ſhouldut be delivered; And 
therupou as well fo the contempt in the Ach biſyop, and the Goaler as 
foz the inſuſficient return —— Carus the Kings Des 
jeant moved fo an Attachment ag Archaaſhep of Vork, and 
Wilkiaſoa the Gogler, fo; the contempt returned d the ſheriff, and dt 
was gzanted, and the Sheriff was amer cod, ſag that he ſhowed uo lawfull 
cauſe, Mich. 7, & 8. E. in lihno dee Corpus. John Da ſon in Pjt- 
ſon fo2 a Riot b Engliſh Bull, bee the Moes ent and Counceli of York, 
removed by Habeas Corpus and delivered, foz no wan ought to be convicted 
foz a Riot, but by India ment, tryall, oz other due pꝛaceſſe at Law: and 
there are many other like UWiits of latter dime. haſch. £2 Elia in ſcbro de 
Habeas Corpus, Ihomas 2p Morgan, committed the Councett and P;e- 
dent of Wales, Sc. and finding dhe cauſe 11353, hatten him, Sc. And in 
Trin. 20. Eliz. ib. the like Mzit faz the boby of John Rowland, commit- 
ted bythe Pꝛeſtdant and Councoll 6f Wales, and ünting by the return 
that the commitment of him was ngainſt Law, pe was diſcharged by the 
Court, and many moze of that nature. 

3+ The Judges never gzant either Þzbhiviliens oz Habeas Corpus, but 
upon · motion oꝛ complaint u the pati geie vod, fo ab if the parttes habe 
gaeater cauſe of canlaint then they has in times paſt, there mut of ne- 
ceſſity be moꝛe Wzits of Pꝛohibition, and Haben Corpus gzanted then 
was heretofoze. 

4. The moces dings bete the Nueildent gw Councell, are by abſolute 
pomer, their decrees uncuntreltable and ms and ze finall a 
Judgment in a Mzit of Right, foz thovupon a Mt ef Etro tyoth , but 
theſe lentendes are unreverſible, Which makes them @venture, and pze- 
me tov much uon their authogity, and teads tothe gzeat oppzefCion and 
gzievance ofthe @uvjec. | 
z. Cheſe Suits thers gzow to be moze pꝛe judiciall to the King then ever 

they have been, foz by the multiplication and innovation of Duits, as well 
reall as perſonall, the Ring loſeth his Fines, &c.. 

5. .. Remedy foz the time palk, if wee exrevin Judgment, a Mit of 
Erroz lieth in the Kings Bench, if the kings 1Bznch doth erre, a Mit of 
Err lieth inthe Upper hou of Parliament, where the King and the 
Lords be only Judges. 

6. Foz the time to come, firſt, that che Jalfrugions be enrolled in the 
Chancery, wherunto the dubjed may have acceſſe, and know their Juri 
diction. 2. That the Pꝛeſtdents and Conn tels have (ome Councell learaed in 
the Court, who may infozm us judicialip o their true Jariſdidton, and 
we will give a day to them befoze we gent any Wit, to ſhew cauſe to the 
contrary, ſo as Juſtice upon -hearing of borhMves ſhall be done; and i 
we err, the Law hath pzovided a remedy by a Watt of Erro, 40 | 
caurſe can be taken ; And we are ſwoꝛn both to mgaraity ce Aings 
rogatide and to do Juſti ce to all men, at coꝛding to the Lawes n Cuboms 
of England : Be as command, n Nn, whatſotvor tt hall eat deu, 
that lyeth in eur power, and which by our Dath we may porfozt, and we 
will maſt willingly obey it: And that which a g. aid to God 
Alwighty, we @xunuto pour Lepdſhips who fitin Gods Seat, Da Domine 
quod jubes, & jube quod vis, 6c. * 


The 
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Hlereſie 


The particular caſes ſet doton in the Petition are anſwered in the ſe⸗ 
. cond part of-our pzoceevings julkiflable untill they plead their Juriſoiai⸗ 
on, and make it appear tothe Court to be lawfull. Concerning the Jury of 
Attozneys, it hath been anſwered befoze : And foz the motion to have a 
Rule ſet dowu, & c. It was moved by the Kings Derjeant, and we adviſev 
therupon: when this had been thus delivered, by wy of auſwer, Bacon the 
Kings Sollicitoz offerred to reply, but aſter the Judge had ſpoken in the 
name of all his Bzethzen, the L0zvs would not ſuffer dim to (peak after 
the Judge; But all others being deſired to retire into the next Cham- 
ber, the Lozvs had long and pzudent conference amongſt themſelves , and 
after we were called in again, and then the Cart of Salisbury, 2935 
— by the conſent of that Ponourable Table, gave this Reſo- 
ion. | 


1. Thit the Inſtru&ions ſhould be recorded for ſo much as concern d 
either criminall Cauſes, or Cauſes between ant boos party ; As for 
matters of State, if any be, the ſame not to be publiſhed. 


2. That it was neceſſary, that both Councils ſhould be within the Sur- 
vey of Weſtminſter Pall, 'Viz. The Courts of Weſtminſter. 


3.The motion was well allowed, that the Preſidents and Councils ſhould 
have Councell learned in every Court: And that upon motion made 
in open Court, upon any Prohibition, to either of them, day ſhould be 
given to ſhew Cauſe, &c. 


4. The Lord Treaſurer repeated the ſentence, and ſaid, that true it is, 
Ubi Lex aut vaga aut incerta miſerrima eft ſervitus, where mens E- 
ſtates and fortunes ſhall be decided by diſcretion. 

And concerning the remoteneſſe of the place, what reaſon ſhould there 
be at this time more for thoſe parcs, then for the Counties of Comwat 
and De von, which are more remote then ok: And this was an end 
of this daies work. | 


Ote, 2 Mar. title Herefie, Brook per omnes Juſticiarios & Baker & 
Hate: The Arch-biſhop in di; Pzavince, ta the Convocation , may 
and doth uſe to convict Hereſie by the common Law, and then fo put them 
conviced into Ley hands, and then by the Mzit, De bæretico comburendo 
they were burnt : But foz thie, that it was trenbleſome fo cull a Conboca⸗ 
tion ol the whole Pzovince, it was ozdained by the Statute of 2 H. 4. cap, 
15. That every Bichop in his Dioceſe might convict Yereticks ; And 
it the Sheriff was pꝛeſent, he might deliver the party cen vic to be vurnt, 
without any Writ De beretico comburendo: But if the Sheriff be ab⸗ 
ſent, oz if he be to be burnt in another Cennty, then there ought to be a 
Wait De hæretico comburendo ; And that the Common Law was ſuch, 
vide lib. intra. title Indictment, pl. 11. who there arc taken fo2 Yereticks, 
ſame of them are conſonant to true Religion, vide 11 H. 7. Book of Entries, 
fol.z19. ſec Dr. & St lib. 2.cap.29. Coſin. 48. 2. ſee the Statute of a & 2. 
P. M. cap 6. That Oꝛdinat ies wanting authozity to pzoceed againſt Yere- 
ticks, z:F.N.B.fol.269, And the Walt in the Regiſter, which in the new 
Mit is omitted pꝛoves this direaly,q..BraRton,lib.3-cap.9.fol..123, 124. 
Concilio Oxonienſi quidam Diaconus convictus fuit de Apoſtaſia, ſed primo 
degradatus fuit per Ordinarium ; And tr ue it is, that every Dzdinary may 
con vent 


* 


convent any Veretick oz Schiſmatick befoze him, Pro ſalute a 
may degzade him, as Bracton ſaith, and may injoyn him penan 
to the cenſure of Eccleſtaſticall Law: But upon ſuch 

mon Law, the party convic ſhall not be burnt,'noz any Wzit De 
comburendo lyeth upon it; foz the Common Law will not c 
DiCeiſon of a Yereſte, fo; ths life of a Chziltian man, to any ſole Judge. 


Nota, The makers of the ad of 1 Eliz. were in doubt what ſhall be dee⸗ 


med Hereſte, @chiſm, oz @chiſmaticall Opinion: And foz this on pur⸗ 
purſe the Statute 10 Eliz, pzovides that nothing ſhall be deemed Hereſte 
by any of the Commiſſioners, by vertue of the high Counniſtion, but what 
had been determined foz Hereſie by one of the four generall Councils, oz 
expzclly by the wozd of God, oz Parliament, and will not leave it to ſo 
many of the Biſhops and high Divines who are Commiſſioners, to deter- 
mine what was Yereſie: without queſtion it cannot be thought reaſonable 
that this ſhall be left without any limitation to one only Biſhop, but to a 
generall Convocation; foz Plus videat oculi quam oculus, ſee Fox in Ed. 6, 
Tyne the Dvinary convicted none but by commiſſion , and it appears by 
Bracton, vide ſupra, & Britton, who wait in; Ed. I. lib. r. cap. 17. That an 
Yeretick ſhall be burnt foz Yereffe, but he doth not ſpeak of the manner 
of conviction : See Horne in Myrrout of Juſtice; And true it is, that it 
appears by the pzeamble of the Statute, 2 H. 4. that the Dzdinary hath 
Cogntzance of Yereſie ; And this is true, as it hath been ſaid, Pro ſalute 
animæ; but not to vurn the Yeretick befoze that tatute: And with this 
agzees the Statute, 2 H. 5. cap. 7.23 H.7.9.25 H.. cap. 14. which recites 
the miſchief, and the ſaid ac 2 H. 4. introduceth, ſtil. Chat a man incurs 
the loſe of his life, good fame, oz goods, upon naked ſuſpition without due 
examination and teſtimony , oz pzeſentment , viz. Confeſſion, cc. Al- 
ſo that the wozds in the ſaid Ac,viz. Cannonical Functions, were too gene- 
tall and incertain ; Alſo that it was not defined by the ſaid at what was 
Pereſie, the ſaid Act repeals the act, 2 H.4.8 2 H. 5. and the ſame act 25 
H. 8. gives power to the Dzdinary to pzoceed in other fozm and manner 
then the tatute-2 H.4. hath pzovided,viz. That the Dzdinary (hall only 
pzoceed upon pzeſentment oz indictment of Yereſies, oz upon an accuſa- 
tion of two lawfull witneſles, and not otherwiſe. Allo the Dzdinary cans 
not burn the Yeretick without the Kings Mit De bzretico comburen- 
do, lo that the pꝛoteeding in that Commencement and end was altered by 
the @tatute 25 H. 8. and where this Statute ſayes, D2dinaries ha 
power to examine Yereſies, this reſtrains it to Dzdinaries themſelve 
and not to Suffragans, Commiſſariss, &c. Then came the Statute cf x 
Ed. 6.cap. I a. and that repealed, 5 R. 2.2 H. 5. & 25 H. 8. but not the 2 H. 
4. by expzeſſe wozds, but by generall wozds, viz. All Statutes concerning 
matter of Religion: then came the Statute 1, & 2. P & M. cap. 6. and revi- 
ved the ®tatute 2 H.4. amongſt others, by the revivez of which, withont 
moze; the Statute of 25 H. 8. loſeth its fozce, (0 that the Dzdinary may 
p20ceed upon bare ſuſpition , and burn in any caſe without the Kings 
Wait: But by the act 1. & 2. P. & M'cap.s, after divers acts expzeſly re⸗ 
pealed, Scil. 21 H.$.23 H.8.24 H.8.27 H. 8. but the att of the 25 H. 8. cap. 
14. was not erpzeſly repealed, foz this was repealed befoze'vpthe act 1 
51 6, and pet inthe end of that long and pzolix Act, there is a generall 
ctauſe which is ſufficient of it (elf to repeal the Act of 25 H. 8. cap. 14. 
without moze,Scil. the Ect icall Juriſdiction of the Arch-viſhop and 
Dyinary to be in the ſame Eſtate, foz pꝛoceſſe of @uits, | nt of 
crimes , and execution of Church cenſures, with knowledge of Cauſes be- 
| longing to the ſame; and as large A ſald 2 
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was the twentieth year of the Raign of H. 8. by which Clauſe without que- 
> of the 25. of H.8.cap.14. was repealed; then came the fta- 
liz. cap 1. and by this the ſaid Act of the 1, & 2. Phil.& Mar. is re- 
, except ſuch bzanches as after in the A is excepted: And after 

acts particularly are repealed by the Ad 1, & 2. P. & M. and 
are revived by 1 Elia: particularly : And after in the ſame ac of 1 Eliz. 
it is enacted , that all other @tatutes repealed by the ſaid ad of Repeal of 
1, & 2. P. & M. and not in this act ſpectally revived ſhall remain repealed; 
But the ad 25 H.$.cap. 14. was not particularly revived , and therfoze is 
repealed ; an after it is enacted by the Sfatnte of 1 Eliz. that the ſaid act 
1, & 2. P. & M. of reviving of thzee Ads fog puniſhment of PYereſies , 
and the ſaid thzee Ads themſelves (hill be repealed, ſo that now at the 
Common Law none can be burnt foz Yerefte, but by conviction at a Con- 
vocation, foz the @tatnte of 2 H. 4. cap.15. and 25 H.8. 14. are now re- 
pealed, and no regard was bad to the (aid Doctoz Coſins, in his Apology 
pag-48. That he heard the two chief Juſtices, &c. foz he doth not vouch a- 
ny time, oz perſons,8&c. And it may very well be that they ſaid, That cog- 
nizance of Yerefle belongs to Mzdinartes Quatenus to penance', but not 
Quatenus to loſle of life. 

Note alſo, that by the ſaid M zit in the Regiſter, it appears that Yere- 
ticks convict ought firſt to abiure, ſo that it may be ſaid Omnes infra ovile, 
and after relapſed into the ſame Yereſie, there he ſhall ſuffer death: And 
with this accozds Firzb. but quzre de hoc. 

Note, divers were convicted in the time of Queen Eliz. upon the Sta- 
tute of 2 H. 4. fo; the ozder and fozm lot 25 H. 8. was not obſerved, both 
which acts are repealed: @a William Newburgeſſ. lib 2.cap.1 3.de hæ- 
retico comburendo in France. 

Note, the High Comm iſtion may puniſh Yerefies, and upon their con- 
viction a Mt De hæretico comburendo. ee the Act 6 R. 2. by which 
the Commons diſavowed their aſſent to the act ot 5 R. 2. That Hereticks 
ſhall be impꝛiſoned, &c. upon the Certificate of the Biſhops, &c. and there 
the Commons declared, that it was not their intent to be juſtified, noz 
bound themſelves, noz their @ucceſſ0zs to Pzelates , moze then their An- 
teceſſo2s had done in time paſt. 

Note well, ths act 5 R.2.was contrived by the Pꝛelates in the name of 
the Commons, wheras they neveʒ aſſented : And this pꝛivate act of 6 R. 2. 


89 noz was it after divers Parliaments , as it may appear be- 


Mich. 6. Jac. Regis. 


K the taſe cf Langdale in this very Merm, in a Pzohibition to the high 
Commiſſioners, two points were moved; The one, if a Feme-covert 
map ſue foz Alimony befoze the high Commitfioners. The other, if the 
Court of Common Pleas may gzant a Pzohibition, when no Plea is pen- 
dent in the Common Pleas: As in this caſeno Plea can there depend 
betwixt Yusband and Wife. And fozaſmuch as this concerns the Ju- 
rildiction vt — Court. this was ſirit of all debated, divers objections were 

made ag 6 
. That this Court hath not Jurifviction to hold Plea without an D- 
riginal, unleſſe it be by pʒiviledge of an Attozney, Ockicer, oz Clork of the 
Court, unleſſe that it be in an eſpeciall caſe, viz. when there ts an — 
. ere 
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there depending foz the ſame cauſe ; then it was agzeed 
tion ſhall be awarded ont of the Common Pleas, iu r 
Court bath an action there depending foz the ſame cane, 
poſſeſſed of the cauſe, it gave the Court Juriſdiction to award P;ohivition 
out of the lame Court: And foz that the P2zohibition ought to recits, 
Quod cum tale placitum pendet, &c. and the Deſendant Pendente placito 
prædicto, bath purſued in Court Chriſtian: And with this accozds, as hath 
been (aid, F. N. B. 43. g. where it is ſaid, that if a man be ſued in the Come 
mon Pleas foz a Treſpaſſe, if the Plaintiff alſo ine in Court Chriſtian {03 
the ſame cauſe, the Defendant may ſhew this in the Common Pleas, and 
hall have a P2ohibition then directed to the A : And ſo alwaies when 
the matter is pendent in the Common Pleas, if uit be foz the ſame cauſe 
in Court Chriſtian, he ſhall have a Pzohibition: But a man-ſhall have a 
P;obibition out of the Chancery, oz Kings Bench upon his ſurmiſe, ſar- 
miling that he is ſaed in Court Chriſtian foz a tempozail cauſe: And 2 
E4.4- I I. 6. was cited, where it is held that Ne admitcas, which is a Pꝛohi⸗ 
bition, doch not lye unleſſe that the Quare impedit be pendent. 

And it was anſwered and reſolved vy Coke chief Juſtice, Warberton, 
Daniel, and Foſter, Juſfices, that the Common Pleas may award a Pꝛo⸗ 
hibition, although that no uit be thers pendent, foz this, that the Com- 
mon Pleas is the pzincipall Court of Common Law foz Common Pleas: 
Foz it belongs to the Juriſdiction of the Common Pleas to determine all 
Common Pleas. THEE 

Quia communia placita non ſequantur Curiam noſtram, as it is enacted 
by Magna Charta, which hath thirty times been confirmed by other acts 
of Parliament: Then if the Eccleſtaſticall Audges incroach upon the 
Juriſdiction of the Common Pleas to hold Plea of any thing againſt the 
Common Law of the Land, oz of any thing triable by the Law , there the 

zinciple Ccurt of Common Law ſhall gzant a Pzohibition , and that 
without Oꝛiginall Wit, foz divers = 

1. Foz that no Dziginall Mtit iſſues out of Chancery is refozn- 
able oz into the Kings Bench oz Co Pleas, but is directed to Judge, 
oz party, oz both, and is not retoznable : Wat it appears in the Regiſter, 
that if the Pzohibition be contemned, then the Chancelloz may award 
an Attachment to puniſh this contempt , returnable oz in the Common 
Pleas, oz in the Kings Bench: But an Attachment in ſuch caſe is but as 
a Judiciall Mzit; Aud this appears by the Regier,fol. And if the At- 
tachment in ſuch caſe be retoznable into the Common Pleas, &c: the 
Plaintiff in the Declaration ſhall make mention of an Dziginall Mit in 
the Chancery, and of ths contempt, &c. as appears in a notable Pz#- 
fident. | 


2. There was g2eat reaſon that no Dziginall WMzit of Pzohibition 
ſhall be returnable, foz the Common Law was a P3zohibition in it ſolt, 
and he who did incroach upon the Juriſdiction of it incurred a contempt : 
And with this agzees our Books, as 9 H 6. 36. in Attachment upon a Pzo- 
hibition in the Common Pleas, William Babington then thief Aultico.of 
the Bench. concerning a @uit in Court Chriſt. of tythes of quote Trees: 
And there Fulthorp the @erjeant took exception to the Count, foz this, that 
the Plaintiff in his Count din got declare upon i 82 tat. noz that any 

hibition, Sci). Dziginal Wart was directed unto him: And there t iis 
that the Statute of 45 Ed.3. and the Common Law alſo was a Pzohibi- 
tion in it ſelf; And thus the rule of the Bock, 19 H. 6. 54. Pzohibition, 
foz this, that one had ſued in a Court Baron againſt the Common Law; 
And there Aſcue ſaid, the @tatute is a Pꝛohibition in it ſelf, ſo is it _ 
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in 8 R. 2. title Attachment ſur Prohibition, 15. Note by Clopton in the 
Common Pleas, who then was a Derjeant, that if a Plea be held in 
Court Chriftian, which belongs to the Court of the King; without any 
Pzohibition in facto, the Plaintiff ſhall have an Attachment upon a Pꝛo⸗ 
hibition, foz this, that the Law ts a Pꝛohibition in it ſelf, foz by the 
Law they cught to hold no Plea, but that which doth belong to their Ju⸗ 
riſdiction, Quod fuit conceſſum, &c. Regiſter 77. Eſtrepment. Præcipimus 
quod inhibeas, &c. Fitz. N. B. 259. Regiſt. 112. Superſedeas to a Court 
Baron, fo; holding plea Vi & armis, oz abobe fozty ſhillings: And F. N. B. 
a Mit of Conſultation is as much an Oꝛziginall as a Prohibition, yet 
the Common Pleas hath gzanted infinite Conſultations, ergo P2ohibi- 
tions, Qui habet juriſdictionem abſolvendi, habet jnriſdictionem ligandi: 
And one Mzit is as Dziginall as the other. 

Note, there are many ſeverall Mzits of expꝛeſſe Pꝛohibitions, Scil. 
Pꝛohibitions with this wozd Prohibemus vobis, and Letters in nature of 
Pꝛohibitions, as Superſedeas, by which it is commanded, Quod ſuperſed. 
in placito prædicto. And Jnjunction is a Pꝛohibition, and alſo in its 
nature, foz the wozds are an Jnjunction to the party, not to the Judge; 
And a Superſedeas is to an Officer oz Judge, not to the party, 

Pꝛohibition of Walt returnable ont of Chancery, Quia retornabile. Cx- 
pzelle Pzohibition are in two manners, the one founded upon a Sugge⸗ 
ſtion, the other upon the Recozd ; upon ſuggeſtion where plea is pendent, 
and pet the ſuggeſtion is the foundation, foz it is not ſo without a plea 
pendent, but is founded upon Recoꝛd when no plea is pendent , as ſhall 
be ſaid hereafter : Foz Pzohibitions founded upon Recozd , Ne admit- 
tas ought to re-cite the plea pendent, foz ail thoſe which are founded upon 
Recozd onght to recite a plea pendent. Do a Mzit to the Biſhop to ad- 
mit a Clark, is a Judictall Latitat, as Dyer defends it: And as tothe 
Bock of 2 Ed. 4. it is well agzeed, that this doth not lye in the Common 
Pleas, unleſſe a Quare impedit be depending, foz this cught to recite a 
Mit to be depending; and it ſhould be againft reaſon to reſtrain any to 
pꝛeſent, oz to make Maſt by Eſtrepment, unleCe that a Wit be pendent: 
And as to the opinion of Fitzherbert, it was affirmed fo2 good Law, foz e- 
very one agzees it, that if a plea be, pendent in the Common Pleas, then 
a Pꝛohibition there lies, and the pendency oz not pendency cf a plea is not 
materiall foz divers cauſes. 

1. The pendency ofa Plea may give a pꝛiviledge to the party, but 
no Juriſdiction to the Court in collaterall Suit: And there is a diverſity 
betwixt Pꝛiviledge of Court, and Juriſdiction of Court, foz a Plea pen- 
dent may give pꝛiviledge to the party, Eundo, redeundo & morando, but 
doth not give Juriſdiction to the Court to hold plea by Bill by collaterall 
Suit againſt any other, as an Officer, Attozney oz Clerk may. 

2. The Pꝛohibition in ſuch a caſe where plea is pendent is no pꝛoceſte 
Judiciall upon the Recozd, foz it is a collaterall Suit. 

3. Ifthe Common Pleas, which is the pzoper Court foz Common 
Pleas, cannot gꝛant a Pꝛohibition without a Plea pendent; certainly the 
Kings Bench, which holds plea of Common Pleas by ſecondary means, 
cannot do it: And ſo the Arch-biſhop of Canterbury in his Articles con⸗ 
cerning Pꝛohibitions holds, that neither the one Court noz the other may 
gꝛant Pzohivitions in ſuch a caſe : But inaſmuch as the Common Law 
is in ſtead of an Dziginall, as hath been ſaid, both Courts may gꝛant it. 

4. Jnfinite Pzeſidents may be ſhewn of Pꝛohibitions out of the Com- 
mon pleas, without recitall of any plea pendent, as is ag2eed on the other 
part: And true it is, that if onght to be, if the Court hath not Juriſdiction 
to 
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by rae,” Ut a5 pens 49 wy He i ror 
Eogland and Bats of the chnet, that tho King = 
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og; 3 


| Probibirienk? 
del Roy. ; 


cannot adjuvge any caſe, efther criminail, as Treaſon, Felony ,8&c. 0 be- 

#4 twixt party and party, Chattels , 0z Goods, 
1 &c, but this ought to be determined and adjudged in ſome Court of Ju- 
Nice, . accozding to the „ arid alwates 


ments are gen, Ideo cc per 
ves the Jadgment : And the King bath his Court, e ue aper 
== \ . 


—— — 


Junges; 1 
— And if the Oourt of ah Bench erre. 
"ap pu ahem with 
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dane 
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2 R. 2.9.21, 
7 8. 


Chamber, "ue this wasto-eontl 


17 H,614. 
39 Ed.3.14 


— mn H. 714. e 
bun — lo if the Aiug give any { 


pay rhe eee 
— 7 
where Judgment may be reverſed, / wha 
was Attozney to Ed.q. repozts, that Sir John Markham chief Juſtice ſaid 
to King Ed-4.- tuſpition of Trea- 
ſon'02 Felony, as other of his —— a that if it be a wzong to the 
party gateved, he can have no r mne: was gꝛeatiy marvelled that 


the Arch biſhop durſt avſotute —— end au⸗ 
2 — ö 


bogrd-hy the i ing, and ſentence given, whichwas repeated, £03 
We Cauman Ke: Dben the Bing ſaid, that nnn. 


Cours Fcelefiaſticall.} d 63 


Prohibition. 
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debet eſſe ſu 
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gaanted Courc Eccle- 


laintiff be- Galticall. 
that Prohibition, 


IA ee aas een 

ing Defendant 5 
—— his Demiſe, to which that Court ſaiv, 
ftis is not allowable : And upon conſideration and — 
—— ⏑ § Elin. in bunco N 


el conſonum rationi, cognitio acceſſorij in C 
pediatur, ubi — — ad forme Fes 
pertinere And with this agzees 1 R. 3,4. 
- 4. If ſuch a Surmiſe ſhall be allowed, inevery caſo 
lay ſuch a Surmiſe may be made, fo; he w 
titnall Court cannot deny, that where it —— 
. fo e Sr Ah 
Spirifuall Court hath J 


wall 


bs charged 


——— and 5 } dang T 
which it was anſwered, that fir the fault mas the „that de 
would not ſet fozth his Tythes, and then he Wall be 

takes them: But in luch a caſe, thoſe of the | — will up⸗ 


o 
of 


on one good M itneſte, and any concurrent vehement as p. 
ſeCion, 02 the like, — — And — 1 of WitneC 
in our Law ts uo concluſive er 

of the Jury, and ſo the vali — of | die all. 
beJeft to them; but if a queſfion of the Common Law ariſe from the pars 


ty upon the conſt: udion of a Statute, oz ths like, and thole of the Eccles, 
Cicall Court will take upon them to joys ofit againft the rule of 1 


Court Eccleſiaſtical ? 
Prohibition.” 


——_— 


— — 


there upon ſpectall ſurmiſo of it; And 1 upon the chewing of the anſwer oz 
other pleadings ol the parties, by which it appears to the Courk, that ſuch 
ſurmiſe is a-g60v giound a ien tes r koꝛ matter in Law, ariſing 
upon Eſtates od Interolts done by the Common Lato and conſtruction of 
Statates, ought to be r rules of Ccnunon Law, 

Et non debet trabi ad aliud examen. e 

And Coke chief Jultics cited a notable Judgment, Paſch 35 Eliz. in 
banke le Ro: Fuller bzought a Pzohibition" againſt Clements and Wil 
kard; and aller counted that he himſelf was Dwner of the Recozy cf 
Longham in the'County of Norfolk, and libelled ag at Clements, one of 
the Defendants, befoze the Dfficiall of the Biſhop of Norwich, fo; ſubſfra- 
ion of Tythes,ſcil. of Wheat,&c. pendent which @uit,the lald Wiskard 
inter vening pro intereſfe made thele Altegatiens egainſt the. laid Fal- 
let. 

1. That the ſaid Recozy was impzopzlate to the, Menaſterp of Wend- 
ling, and by the diſſolution of the ſaid Ponaſtery, came to the hands cf H. 
8. and did convey it by Meain diſcent to Queen Eliz. who by her Letters 
Patents of concealment gzanfedit to Min, aud Hall. u ho enfecffed Bozome, 
who did let it to Wiskard foz four years, and pzoved his Allegations by 
Witneſſes, upon which in fine, ſentence, was given againſt Fuller, and 
eight — Boro ten ſhillings. des to Clements fog coſts, and thirteek 

ngs to Wiskard : And aſter Fuller did appeal to the Conrt 

oth Archs ned Anh 75 299 cage goon that 
1 it. and gave. and d the (atv 

and Fiat aer to pertaining ts E — befoze 


the Foie Dd fo. be. to Bozome: And that Dir Edward 

Clete by his Deed z andalth that bo aflarnd to parte 

Wein the ſaid. auf ment Dir Edward Clere 
— —— it, 


anather M itneſſe: And Fuller further ſaid, that abs 
thotigh he had further alledged there, wat theſe were matters determinas 
bla at the Common Law, notwithſtanding: they gave ſentence : the. De- 
fendants wm ta have a Conſultation pleated, 'that Fuller in the ſaid Ccurt 
of the Arc aved the Delivery cf the Deed afozeſaid, by Hit Edward 
Salo nx but conld not pzove Livery and @eifin-accozding to the 
Deed: And bike cauſe ſentence was given, without that the Judges 
of, the Arches. weuld not mit tha ſaid. r,, unleCe he pzoved the 
Deed by other Witneſſes, dran which aller demurred in Law; and it 
r 
That Wukard, who is a meer — — —— — 
n Fro intereſſe ſuo in the r meer ly detet mina⸗ 
5 Feoffment, and Leaſe 


die at the Common La 8 
foz years ; Aut. the othe pr Fuller meg Ela inthe Gid Re- 


, by conveyance at the Common Law. And now the queſtion in the 
hath the beſt Eſtate in the ſaid Ke- 
oe on Ee Log 


1 inthe . Dub⸗ 
ec ta have and Fres-hold tryed and determined by Com- 
much in deciding of Jnheritances. 
ofthe 225 om Law oat to — Þf 
w, and ers aw ariſing, Af 
Iwpzapztate; which conſiſts in Glebs and Tythes, 
and b 5 Dead and gzants the dai Reco2y , and all Lands und 
Typthes _ way belonging oz apperfatning to it, to another and his heirs, 


——_— A — ureter 


Court Peclefiaticall. / 
Prohibition. 8 


I: 


— in this eaſe; it the Tythes ſhalt paſſe, dz no, fas that 


.Lythes map paſſe withcut any Livery: ap 15-09 — 
termiaed bythe Eccie ſtaſticaii Judges, but by the Auvges'of the Comumon 
Law, Qoodquiſquenovit, in hoc ſe exercear, | | 

3. It Was 01: jtded, that Wiskard was à merr ſtranger tothe wait, and 
eee 
tin a as que- 
tien, dut to whom the Inheritance df the Neno belongs; But Clements, 
wyo is lged ez ſudſtraai om u Tythen, hath wemer totunt in Nis rice 
ur ug kawfally ſued in the Cecioſlaſticali then koꝛ Wickurd, who is 
ns party to the Sutt kan cleftaſtirail cauſe, dut alt gig Allegation, 
ä — Ws el 

4. It wos obſca6d, that Polier had but une Witne(ſs tu abe the delive- 


ry el the Doed ; and in the @cclefialticall Law, Unus ceftis «hulls te- 


ſtis : Foz alt which cagles d mes menen that the Buder may mand, 
and that wo coaſultation map be gzanted. 
Ea which t was anlivereVaid refolded by Six Chriſtophes Wray cdief 


| Jnſtice, and per totem Curiam 
1. —— at the Dyigt:all veloags ts tho Ec- 


tryadls dy thoGccleſſalficall Law, there the Judges —— 
wits to the Judges ofthe Occleſiaſticall Court to try it, n 
and the reaſon of this diverſity io, that ant Javges e « — 
wzite and command them by the k ings Mt to certifie them but | 
hw, 6 Hp be nfnc a | ; ) 
. the Aing : 2 


«3h at 
call Law, — . 1 ; 
wet try it, then (to th» end Mat — 
ſiaſticall matter ſhall be tryed ig the Common Law, as 4 Bd. 3. 26. if 
ſen tes be dead, if ho was able, ez not able, dall be tryed Per pai js, fo; 
. it: Bat againck this r 


1 by which it is 0, Quod de idoneitate Perfo- 

Eceleſi inert examinatio ad fudi- 
——— II 4 — that the 
neitate per ſonæ, in all cafes bt ſongs to Glee} i to u 


anfwet ev and refvlvev; that true it is, that the tryall of 
them; but the Statute explains it in what ver TY 
— Bee 
ouzht be by tram 

— on be is dend: 
pet be maß be naminetʒ And wird tyis ih 
„ne Ed.. 25. 16 it You 

in che who ts nor pur ty tothe W 
biens fo; eber, it ſhould be bunt La 
party to the Ecrtitfeate ; tox this" 
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Court Eccleſiaſtical, 
Prohibition. 


alledged 


;Admiſſion, Inſtitution, Re- 
EX 2 2 
commanding 
Law pzoht- 
ter | 
| to „oz to command them, 
— —  eabetiatathe 
but this is et and | 
bant a: „ unn 
Releaſe, which is matter determ at Common Law, they do 
— — they have no remedy but by way of 
, 2. To the ſecond it was anſwered and reſolved, that il upon Conſul, 
tation with men learned in the Law, they give ſentence ac to Law, 
this is wel done, and no Pzohtbition ought to be gzantsd; but if they taks 
upon them to daa the Intereſt of any man, Ad aliud 
again ths Rules of ert 
n And 
in gzoCe, 
Reczy by 


. 
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E 
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was anſwered and reſolved, that ſuch 

le, is not ſufficient to have a P20- 

hath Juriſdicion of the 

ſufficient, all @uits in che Ec⸗ 

hs the Plalntir in the Set 
the Plaintick in ct 

habe any gi wer to it to habe a Conſultation, 

the reſolution in the pzinciple Cale, &c. a 


—____ 


High CNEREY | 


— — 


MY — 


It was reſolved, upon evidence, by Coke chief Juſtice De banco, inter 
I. S. who infozmed upon the @tatute bf Uſnry; and Smith, that the parties 
to the (uppoſed uſur ious Contract ſhall not be admitted Witneſſes, foz this, 
that upon the matter they were Teſtes in propria cauſa, and by their Dath 
wal avoid their Bond, &c. oʒ ſhall be revenged on him who lent them the 
money, befoze they are enfozced to repay it: And foz the molt part they 
incite, and raiſe up one of their oon Servants, to infozm and have part 
of the thing recovered. 


— — _—_ _ ” 


— 


— ä— 


High Commiſſioners. 


Trin. 8. Jacobi Regis. 


J | 
on a Babeas Cozpus by Eliz. Lady Thzogmozton, Priſoner in the 
UU ert „the return was, The Lady er was committed by 
Geozge Biſhop of London and others Eccleſiaſticall Commiſſioners, 
under their hands, till further order ſhould be taken for her enlargment: 
And the cauſe of commitment of her was, for that ſhe had done many evill 
offices betwixr Sir James ®cudamoze, and her Daughter the Lady Dcuda- 
moze, Wife of the ſaid James, and to make ſeparation berwixt them, and 
detained her from her Husband : And upon her deparcure, after ſentence 
before the Commiſſioners , for divers contemptuous words againſt the 
Court, ſaying, that ſhe neither had Lax nor Juſtice there: And it was re- 
ſolved, that for det aining of the Wife, and endeavouring to make ſeparati- 
on, no Suit can be before the high Commiſſioners, for chat it is not any 
enormous offence within the meaning of the AR. 

, 2. for the detaining of the Wife, there is remedy by the Common 
aw, 

REA Without queſtion, for ſuch an Offence they cannot impriſon the 
ife. 


4. By the words it doth not appear, that they were ſpoken in the Court. 


2ly. 1t is no Court of Record, for that they proceed rv to the Ci- 
vill Law, aud it is like the Admiralty Court; and for this they cannot 
impriſon, for none ſhall be committed for miſdemeanonr in Court, 
unleſſe tha t the Court be of Record. 


5. It doth not appear by the return what Court this was, which is un- 
certain; And upon this upon good conſideration ſhe was bayled. 

But Randal and Yickins was this very Term committed by the high 
Commiſſioners, for that they were vehemently iſuſpected to be Brownifts, 
xc, And they obtained a Yaveas Cozpus, and were remanded for this, that 
the high Commiſſioners have power to commit for Hereſie, as appears at 
large in my Treatiſe, concerning the authority and power of the high 
Commiſſioners. 


The Wrir 
doth not 


The Lord Aburgavenies ? 
Caſe. 


— 


The Lord of Aburgavenyes (aſe. 


12 the Parliament a queſtion was made by the Lo of Northampton, 
Lozd pzivy Seale, in the upper houſe of Parliament; That one 


make aPccre, Edward Nevil, the Father of Edward Nevil, Lozd of Aburgaveney, which 


Ce. 


now is, in the 2, and 3. of Queen Mary, was called by Wait to Parlia⸗ 
ment, and died befoze the Parliament: Jf he was a Baron, oz no, and ſo 
ought to be named, was the queſtton; and it was reſolved by the Lozd 
Chancelloz, the two chief Juſtices, chief Baron, and divers other Ju- 
ſtices there pzeſent, that ths direction and delivery of the Mzit did not 
make a Barcnoz Noble, until he did come to the Parliament, and there 
ſit,accozding tothe commazdment of the Mit, uz until that, the Mzit did 
not take its effec,+ the weꝛds of the W2it were wel penned, which are, Rex 
& Regina, c. Edwardo Nevil de Aburgaveney Chivalier, quia de adyjſa- 
mento & afſenſa concilii noſtri pro quibuſdam arduis, & urgeotibus negq- 
tiis ſtatum & defenſionem Regni noſtri Angliæ concernentibus, — 
Parſiamentum noſtrum apud Weſtmonafterium, 21. die Octobris proxi- 
mo futuro teneri ordinavimus, & ibidem yobiſcum, ac cum Prælatis, Magna- 
tibus & Proceribus dicti regni noſtri colloquium habere & ttactatum, vobis 
in fide & Ligeantia, quibus nobis tenemini, firmiter jungendo mandamus, 
quod confideratis dictorum negotibrum arduitate & periculis iminentibus, 
ceſſante excuſatione quacunque, dictis die & loco perſonaliter interfitls no- 
biſcum, ac cum Prelatis, Magnatibus ac procer ibus ſupradictis, ſuper dictis 
negotijs tractaturis veſtrumque conſilium impenſur. & hoc ſicut nobis, & c. 
And in the 35 H. 6 46. and other Books, he is called ' a Peer of Parlia-. 
ment, the which he cannot be unkil be ſit in Parliament, and be cannot 
be of the Parliament until the Parliament begin: And fozaſwuch as he 
bath been made a Peer of Parltament by WMzit (by which implicitly be 
is a Baron! the Wizit hath nat its poration and effect, until he ũit in 
Parliament, there to conſult with the King and the other Nobles of the 
Realm; which command of the King by his Superſedeas may be coun- 
ter manded, oz the ſaid Edward Nevil might have excuſed himſelf to the 
Bing, oz he might have waved it, and ſubmitted himſelf to his Fine, as 
one who is deſttatned to be a night, 02 one learned in the Law is called 
to be aSerj:ant, the Wait cannct make him a Knight, 02a Serjeant ; 

And when one is called by UAzit to Parliament, the ozder is, that he be 
apparrelled in his Parliament Robes, and his Wait is openly read in 
the upper houſe, and he is 6;ought into his place by two Lozvs of Pars 
liament, and then he is adjudged in Law, inter pares Regni, that is to ſay, 
ut cum olim Senatores e cenſu eligebantur, fic Barones apud nos habiti 
fuerint, qui pet integram Baroniam terras ſuas tenebant, ſive 13. feoda mi- 

litum, & tertiam partem unius Feodi militis, quolibet Feodo computato 

adzol. quæ faeiunt 400. marcas denarij erat valentia unius Baroniæ integræ, 

& qui terras & tedditus ad hanc valentiã habuerint, ad Parliamentum ſum- 

moniri ſolebant; Mo that by this it appears, that every one who bath an 

entire Barony may have of right and of courſe a Nit to be ſummoned to 

Parliament, fovz without Wzit none can ſit in Parliament: And with this 

agzees our Books, fo Una voce they agzee,that none can ſit in Parliament 

as Peer of the Realm, without matter of Recozd, and if Jſſue be taken, 

whether a 1Baren ez no Baron, Earl, ozno Carl, this ſhall not be tryed 

Per paijs, but by the Recozd, by which it appears, that he was a Peer of 

Parliament, foz without matter of Recczd he cannct be a yore — 

amen 


ee et he 


Oldkields and Gerlins? 


Caſe. « 


71 


liament, 35 H. 6.46.48 Ed 3.30. b. 48 Aſſ: pl: 6. 22 Aſſ: pl: 24. Regiſter, 
287. Nenticim tertius poſt magna pertur bationes & enormes · exactiones 
inter ipſum Regem, Simonem de moore forti, & alios Barones motas & ſuſ- 
ceptas ſtatuit & ordinavit, quod omnes illi Comites & Barones-regni An- 
gliæ, quibus ipſe Rex dignatus eſt brevis fummonitionis dirigere, venirent ad 
Parliamentum, & non alii niſi forte Dominus Rex alia ills brevis eis diri- 
gere voluiſſet: Which Ac o Statute continues in fozce to this day, ſe 
chat now none, although that he hath an entire Barony, can have a Mit 
of Summons to Parliament without the Kings Warrant, the pꝛi⸗ 
vy Seal at leaſt. | RE 3 v2 
But if tbe King create any Baron by Letters Patents under the gzeat 
Seal to him and to his Yetrs, oz to him anv'to his Petrs of Yisvody, o2 foz 
life,&c. there he is a noble man pꝛeſently, ton ſo be is expzefly created by 
Letters Patents of the ing, which cunte be conntermanded : And he 
ought ta have a Wzit of Summons to Paritament of right and of courſe, 
and he ſhall be tryed by his Peers, it be ſhalt be atraie ned befo28 any Par» 
liament, but ſo ſh all net he be who is called by Wait, until he Uts in Pars 
lament, which is the diverſity, : 
Richard the ſecond created John Beauchamp of Hole, Baron of Kidermin- 
ſter, by Letters Patents, dated 10. OR. 1 1. year of his Kaign, where all o⸗ 
thers befoze him were created by UWzif. 


Trin. 8. Jac. 
E very Term Thomas Oldfield ca me outaf the Court 7 the Dut⸗ 
Fer Juſtice of Peace, of which he dien: And it O 12 
errar, a » 5 ; 
his right 1 cut att, was the queſtion befozst chief 
Baron, Wa 


And a Pzeſident was Eliz. | 
Gerling mate one in Whiteball,ſitting in the Court of Requeſts, and was 
but fined and ranſomed : The ſame Law if one ſmite one in the Court of 
the Dutchy, & c. But if one (mite another befoze the Jultices of Aſſiſe,there 
his right hand ſhall be cut off, as it appears 22 Ed. 3. fol. 13. & 19 Ed.z.title 
judgment And one Bellingham, An: 2 Jac, inthe Yall of Weſtminſter, 
Sedentibus Curijs,with his Elbow and Shoulder out of malice juſtled An- 
thony Dyer of the inner le, ſo that he over-thzew him, and with 
his fect ſpurned him upon the wegs, but did not ſmite him neither with 


his hand, noz with any Meapon: And pet it was held this right 
hand ſhould be cut off, &c. upon which Bellingham was in Banc 
le Roy, and after obtained his pardon, 

A Caſe was put to all the Juſtices of England, which was ſuch ; The 
Biſh2pzick of Waterford and Liſmore, being oziginally two Bilhopzicks 


dilkiac, were by lawfni{ authazity in the Raign of H,3. united and conſol- 
ets. but the — wot r! av x After which _ 2 
Bi ſhop aliened Lands of the Sea of Waterford, and aliened Lands of the 
Sea of Liſmore, with the confir mation of che Chapter of Himere, nore, the 75 


— — — — — — nn — ÄA²— 


72. cron age: 


ſtion was, whether ſuch Alienations are not voidable by the @ucceſſo; , 
being without the canũtmations of both the Deans and Chapters. The 
ſecorbqueltian was, whether the Queen might avoid ſuch Alienations 
Contra formam collationis, by Deiſnre, oz atherwile : And the Juſtices 
-demandsd a view ol the Union; to which it was anſwered, That it was 
not extant: then it mag rei ved by the Jultices, that inaſmuch as the w 
ſage hath been after the laid Anion, that the ſeverall Deans and Chaps 
ters habe ſeverally made confirmations, ut ſupra; it hall be intended 
that the Union was made eſpecially in ſuch manner, ſcil. That notwith- 
ſtanding the Union, yet foz avoiding of confuſion, and in reſpect of the re- 
moteneſſe of the Deaneries and Chapters, that Eſtates made (hall be ſe- 
verallꝑ confirmed, as befoze the Union, and then ſuch confir mattons ſhall 
be good, le in ſuch caſe, Modus & conventio vincunt Legem , but if the 
Union was made generally, and the Biſhop eligible vy both Chapters, then 
Eſtates made onght to be confirmed by both the Chapters, vide 50 Edw. 3. 
title Aſſiſe Statham, the time of R. a. title Grant, 27 H. 8, Dyer 58. 11 E- 
liz. Dyer, 33 H. 8. cap. 

It was reſol ved, that upon a lawfull Alienatien made, with conſürmati⸗ 
dn of the Dean and Chapter, no Contra formam collationis lyeth upen the 
Statute of Weſtmin. 2. as hath been reſoived in the ſeventh part of my Re- 
ports. 


Trin. S. Jac. 


Conyocation, 


TDte, it was reſolwsd by the two chief Juſtices and divers other Ju- 
LO V tices, at a Committee befoze the Loꝛds in the ſame Parliament, di- 
vers points concerning the authozity of a Convocation. 

1. That a Convocation cannot aſſemble at their Convocation without 
the aſſent of the King. | 

2. That after their aſſembly they cannot confer fo conſtitute any 
Cannons without licenſe del Roy. | 

3. When they upon conference conclude any Cannons, yet they can- 
not execute any of their Cannons without Nop all aſſent. 

4. They cannot execute any after Royall aſſent, but with theſe four 
limitations. 

I. That they be not againſt the Pꝛerogative of the King. 
2. Noz againſt the Common Law. 

3. Noz again any Statute Law. 

4. Noz againſt any Cuſtome of the Realm. 

And all this appears by the Statute 25 H.8.cap. 19. and this was but 
an afftrmance of what was befoze the ſaid Sfatute,foz that it appears by the 
19 Ed.z. tit. Quare non admiſit, 7. where it is held, that if a Cannen Law be 
againft the Law of the Land, the Biſhop ought to obey the commandment 
of the King,accozding to the law of the Land, r o H.7.17.there is a Cannon 
that no @pirttuall perſon ſhall be put to anſwer befoze a ſe. nlar Judge ; 
But this does not bind, becauſe it is againſt the Common Law: And it ap- 
pears by the Statute of Merton cap. 9. that they in caſe of Baſtardy were 
enfozced to tertiſle againſt the Law of holy Church, that Nati ante matri- 
monium fuerint Baftardi, quia Eecleſia habet tales pro legitimis, & roga- 
verunt omnes Epiſcopi Magnates quod conſentirent, quod qui nati fuerint 

ante 


4 Piregy.2 


ante matrimonium eſſent legitimi , which pꝛobes, that the Cannon Law 
in this point being repugnant to the Law of the Land, was not cf any 
fozce ; And foz this, they implozed the aid of the Parliament, Et omnes 
Comites & Barones una voce reſponderunt, quod nolumus leges Angliæ 
mutare, quæ huc uſque uſitatæ ſuat & approbatæ. 


2 H. 6. 13. A Convocation may make Conſtitutions, by which thaſ? of 
the Spiritualty ſhall be bound, foz this, that they all, oz by rep;eſcatation, 
oz in perſon are pꝛeſent, but not the tempozalty; 


21 Ed:4. 47. The Convocatton is Spiritnill, and all their Conftifutions 
are Sptrituall, vide the Recozds in the Tower of 18 H.8, 8 Ed.1. 25 Ed. 
1,11 Ed.2. & 15 Ed-2. 


| Prohibitio Regis ne Clerusin Congregatione ſus, &c. attemptet contra 
jus ſeu Coronam; alia, ne quod ſtatuat in Concilio ſuo in præjudicium Re- 
gis ſen legis, c. By which it appears, that they can do nothing againſt 
the Law of the Land, fo; every part of the Law, be it Common Law, oz 
Statute Law, cannot be abzogated noz altered withcur an Act of Parlia- 
ment, to which every one (hall be party, except the Spirituall Cauſes, oz 
which concerns Spiritual! perſons, if it be againſt the Pzerogative oſthe 
King and the Common Law, 


* 


Piracy, Trin. 8. Jac. 


«ty 


12 this very Term the King referred the confideration of Letters pa- 
tents of the Lozd Admirall of England, to the two chief Juſtices, and 
the chief Baron, whether by the ſald Letters Patents, the Gcovs which 
es ſhonld take from others by robbery and Piracy did palke to the 
Lem Admiral, o; no: And upon the conũidet at ion of the ſatd Letters Pa- 
tents it ed to us, that he had Bona & Chattalla Piratorum, and alſo 
Bona & Chatalls deprædata, id eſt, the Goods robbed from others, which 
PU pd ten Cauſes. . 
ike the King g2ant Bona & 

babe Goods and Chattels of ch he hath pzo- 
fp om other N not have the the Felon ſteals 

other 

- 2. The — from others the Bing cannot gzant, te it appears 
by the Statute 27 Ed. 3, cap. 8 · St. 2. that the Per chant. ec. fs robbed (hall 


Chattalirlelond, 


tentee (hall 
Felon bim(b1f;; in n 
Chattels which 


hy theRabber | I a ffranger - But — 

2 JH 12 8 _ t 16 the ſaid Goods; fog 

of whi ch the pꝛd bs nh 8 | Andit they 

areBon ut a, Bin em. reſtoze 
e Ind 5 e, the ing max ſet 22 wner in eaſe of 


. row cketꝛin time tv pzove the props rtyof the — 
extxhe to vein cafe of Mzeck, vide Stat 3 me. cap. 4. vide 2 R: 2. 


22 13 Ed. 4 9 ib. u good reſolution — the Infties And the 127 
12 


— —„— — 1 —— *' "= — —ů— 
— nm En * . 


74 Simony. 5 


— 


F. N. B. 114. aſoubjec of the King, why is ſpoylry bepond the 
_ JL, —— — foz to take Goods within England, &c. = 


— 


* 4.4.26. g m — . 
* — — —— 


. Simony, Trin. 8. Jac. 


— 
— 


Proclamations, Mich. 8. Iacobi. 


| 


- f Emorand. Chat upon Thurſday, 20. Sept 8 Regis Jacobi, I was ſent 
— — Me: to attend the Lo Chancelloz,Lozd Treaſurer, Lozd pzivy Deal, 


be 


chat an of. the Chancelloz of the Dubcby, there being pꝛeſent the Attozney, the Sol- 
fence which 1{c(toz, and Recozder : And two queſtions were moved to me by the Lan 
wt. Treaſurer; the one i the King by his Y may 
Buildings in and about London, & c. The other, if the King may 
the making of Starch of Wheat ; And the Lo Treaſurer ſaid, that 
were pzeferred to the King as gzievances , and againf the Law and 
{ice : And the King hath anſwered, that de will confer with his 
Council, and his Judges, and then he will do right to them; 
I anſwered that theſe queſtions were of gzeat impoztance. 2. That this 


till this mozning, at nine of the Clock, foz the gzievances were pzeferred, 
and the anſwer made When J was in my Circuit. | 
Pꝛoclamations which now were ſhewed, were 


apply 
quality of the diſeaſe : Aud ali concluded that it 
thet tis to confirms ths Kings Pperogative with our D „ although 
that there were nut any fozmer Pꝛeſident 02 Authozity in Law, fag every 
Pꝛelident onght to have a Commencement. 
To 


£ * 
— _ ”— — ” 


oval ' Proclamations. & | 55 


To which J anſwered, That true it is, that every Pzeſident hath a S 
Commencement , but when Authozity and Pzeſivent is wanting, —— 
is need of gzeat conſiderations, befoze that any thing of novelty ſhall be e- 
ablihed, and to pzobide that this be not againſt the Law of the Land: 2 
foz I laid, that the King cannot change any part of the Common Law,no; 
create any Offence by bis Pzoclamation, which was nat an Dffence be- 
foze, without Parliament, But at this time I only deſired to have time of 
conſideration and conference with my Bꝛothers, fa; Deliberandum eſt diu, 
quod ſtatuendum eft ſemel; To which the Þollcitsz ſaid, that divers 
Sentences were given in the Star Chamber upon the Pyaoclamation as 
gainf building, and that J my ſelf had given ſentence in divers caſes g- 
gainlk the ſaid Pzoclamation: to which J anſwered, that Pzeſidents were 
to be ſen, and confiderations to be had of this upon conference with mp 
Bzethzen, fas that Melius eft recurrere, quam male currers ; And the In- 
dicment concludes, Contra leges & ſtatuta; but J never heard an India ; 
ment to conclude, Contra Regiam Proclamat ionem. At laſt my motion 
was allowed, and the Lozds appointed the ts chief Auſtices, chief Baron, 
and Baron Altham to have conſideration of it. | 

Note, the Ring by his Pzoclamation, oz other waics, cannot change any 
part of the Common Law, oz Statute Law, oz the Cuſtoms of the Realm, 
11 H 4.37. Forteſcue in laudibus Angliz legum, cap. 9. 18 Ed. 4. 35. 38. &c. 
31 H. 8. cap. 8. hic iafra: Alſo the King cannot create any Dfence by his 
Pꝛohibition oz Pzoclamation, which was nat an Difeace befoze, foz that 
was to change the Law, and to make an Offence which was not, oz, 
Udi non eſt lex, ibi nan eſt tra aſgreſſio, ergo that which cannat be puniſh 
ed without pzoclamation, canuot be praiſhed with tt, vide le Stat. 
cap.$ which da gives mozg power to the King then he had befoze, and pet 
there it is declare, that pzoclamation ſhall not alter the Law, ®fatutes, 
oz Cuſtoms of the Kealm, oz impeach any in his Inheritance, Goods, 
indicted fo a contempt againſt a Pzocla- 


within London, H. 4. by Þ 
that it ſhould be in ſuſpence 


ad proximamn ur 
agaiuft Law, vide dorf.ctaof.$ H 4. Procladbnt. in London + But 4. 


je — 
—— ——— — 


Tribuno ple- 
bium interro- 
gance, 


No Prohibiri- 
on afrer the 
Writ De ex- 

communicato 

capiendo. 


Nl 


= — — — 


An Act of Parliament was made, That all the Iriſh people Chculd depart 


the Realm,and go into Ireland befoze the fealt of the Nativity of the bleſſed 


Lady, upon pain of death, which was abſolutely in terrorem, and was ut- 
terly againft the Law. 

Hollinſhead 722. An. Dom: 15 46. 37 H. 8. the UWhoze-houſes called the 
Stews, were luppꝛeſled by Pꝛoclamation, and ſound of Trumpet, &c. 


In the lame Term it was reſolved by the two chief Juſtices, chief Bas 
ron, and Baron Altham, upon conference betwixt the Lozds of the pzivy 
Council and them, that the ktng by his Pꝛoclamation cannot create any 
Dffence which was not an Offence befoze, foz then he may alter the Law 
of the Land by his Pꝛoclamation in a high point, foz it he may create an 
Difence where none is, upon that enſnes fine and impztſonment : Alſo the 
Law of England is divided into three parts, Common Law, Statute Law, 
and Cuſtom; But the Kings Pzoclamation is none cf them: Allo Ma- 
lum, aut eſt malum in ſe, aut prohibitum, that which is againſt Law ts 
malum i inſe ; malum prohibitum is ſuch an Offence as is poopibited by Act 
of Parliament, and not by Pzoclamation. 

Alſs it was reſolved, that the U ing hatb no pꝛerogatibe, but that which 
the Law of the Land allows him. 

But the King foz pzevention of Dſfences , may by Pꝛotlamation admo- 
niſh his Dnbjects that they keep the Lawes, and do not c ifend them, upon 
puniſhment to be inflicted by the Law, &c. 

+ Laſtly, if the offence be not puniſhable in the Star Chamber, the Pꝛo⸗ 
hivitio n of it by Pꝛoclamation cannot make it puniſhable there: And af» 
ter this reſolution, no Pzoclamation err Fine and Impziſonment, 
was afterwards made, &cc. 


Mich. 8. Iac. 8 | 


TDte, it was reſolved in the ſame Term, that if a man he excommn/ 

nicated by the Dzdinary, where he ought not to be, as after à gene⸗ 
rall pardon, &e. and the Defendant being negligent doth 720 A Pꝛohibi⸗ 
tion, but remains excommunicate by fozty daies, and upon Certificate ''> 
Chancery, be is taken by the Kings Mit De Scommunicat 88 0, 
that no Pꝛohibition lies in this caſe, foz that he 199, bs. ken Kings 
zit, and no Pzeſident oz Authozity can wh where a 12 
was c2anted the party was taben by the Kings Wit ; foz P2ohibi- 
tion lies to paohi Ceclefialticall@yoceedings, not any tg which is 

bythe Nings Mit by fozce of the Common Law; and if a Pꝛohibi⸗ 
tion be gzanted, it will not e the parſy : Chen it was moved, what 
remedy hath the party who is ſo wzongfully ml ? To which 


remediss,. v 
;Chancery, to abſolbe him, foz as it is 


held in 14 H. fol. 14. An all, 14 where à man is excommunſcated by 
the Biſhop againſt our I abb, be Gall have a Mzit out of i ie Chancery 


ima ſino Gut be held. 
1. Ye may have a Mzit 


direced to the-Biſhap, commandzng him to aſſail him: An this a⸗ 


gaees 7 Ed. 444. 


2. When-aman 4 t ente againſk the Law of this Realm, 


ſa that he cannot have a Wizit.de Cautione admittenda, ſo then he cups 
ir ere 


am; But in the caſe at the Bar, paper byte Lt that the 
Watch wa of me tuch B „IN 
H. 8. bath many eyceptlons 125 Dinars requel requeT the — 
Ec. to examirie the caſe, 1 the laid defaniation 5 

dh — of Eechaadtent — and the Statut 


bu 


Parere mandatis Eccleſiz in forma Juris, ideſt, Eccleſiaſtici, where in traſh 

it is Excommunicatio contra jus: & formam Juris, id eſt, communis 

But if he thew his cauſe to the Biſhop, and requeſt him toalloil him, fe; 

this, that he was excommunicated after the Offence was pardoned, oz — 

this, that the cauſe doth not appear to Eccleſiaſticall Cognizance, and be 

refuſe to alcfl him, ſo that he is now Diſabled to ſue any UTzit of the 

Kiag, ſo long as he remains excommunicated, he may have an Adion 

ſur le caſe againſt the Dzdinary, who hath dene him this wong. to diſable 

175 in this caſe ;. and with this agzees the Pr. & Stud. lib. 2. cap. 32. fol. F 


. It the rtr be excommunicated foz none of the cauſes mentioned in 0 
20 cf 5 Ela. cap. 23. then he may habe this ſoz: plea in the Rings 
* a. 3 ſame Aa, and avold the penalties inflicted by the ſame Ac. 
it was reſolved by the Court,&c. that where one is cited befoze 
the 5 of the Ar ches in cauſe of defamation,. foz calling the Plaintiff 
Whoze, out of the p 1 Dioce ite. ſcil. the Diaceſſe of London againſt 
the Statute of 23 H. 8. and the Plaintiff bath ſentence, and the Defendant 
is excommunicated, and ſo continues eighty dates : And upon Certificate 
inta the Chancery, a Wit of Excommunicato capiendo is gꝛanted, and 
after the Defendant is taken and impꝛiſon ed by fozce of it, that he ſhall 
not have a Pꝛohibition upon the Statute 2 3 H.8.* foz no Mzit in the Re- 
giſter extends to it, Et ſententia, ſi quam fulminaveritis, ſine delatione re- 
vocetis, and after ſentence is appealed, and Pzohibition lies, as appears 
by the Regiſter : But no Wait noz Pꝛeſident can be. ſhewn 1 n this caſe, 
but thers is a Wit in the Regiſter called a Mit De cavtione admitten- 
da, when the Defendant is taken by the Kin bp De excommunica- 
to capiendo, de pꝛrendo mandatis eccleſiæ, and to aloil and deliver he 
Defenvaint :' But note a diverſity, mage it appears to the Court, that 
matter of the Libell is not Within thelx ;asof L . — ” 
of Ley-contrac,&c. there lies a P2obibition with claule to vellver the 
pirty, foz there de carmot find caution De paring mandatis Eccleſiz, fog 
that Mandata Eccleſiz, are — legem & extra juriſdicionem fu- 


exceptions, ſo that it voth not appear to us jadictally — ve rn 
Ag pre the Citation (soga(af the fo of the Statute ; and this infoz- 
mation comes too late in this caſe after the Defenvant hath 'perſiſedſo 
Wes contwnacy, and OUR TN IO MINT OAT 


ä —— — — 


Abel. 


T'T was ite Re Loca, that if ono be ſued fi we Admiralty 88 
Court foz a thing alledged to ba dome upon the high ea, within the juril- cannor grans 
diction of the Admiral, x the plead to it; and Prohibition 
fo be dene, and after ſentencs is given the Court will be adviſed ifogzant after ſentence 
a, Pzohilition, upon Surmiſe, that it was vote Infra corpus 
againl their own confeſſion, CO Ta tra 


| keep them by long time in thei 
notwithanding pꝛoceed in the Eccieſiaticall 1 


when he per cetves that he cannot pzevatl, then to caft his Pzohivition ; fog 
if they abuſe that to the damage and vexation of the party, we wil 
take ſuch ower as in tale of a Wzit of Pzivilevge, if the Defenvant 


it untill the Jurozs are ready,&c. it ſhall not be attowev, bur pjocefſe 
de gzanted,fo; this, that it appears, that it is meerly fo; delay. 


a... th, 


Hil. 8. Jac. 


| this very Term in the caſe of Dogoz Trevor, who was Chancelloz of 
Lage — * Was 222 the Office _ Chancelloz —1 
gilker, c. ccleſtaſti call are Statute . 
6. cap. 16. the words of which Statute are, Any e, tc. which Ol in 
any wiſe touch — pode — — vtlon 22 of Juſtice: and 
the woꝛds are icers, f. 
Which (hill in ironed Or concera the Adwiniftration, 22 
z2amble ; Aod for aveiding of corruption, which may hereaſter happen 
5 be in the Officers and of choſe Courts, Places, and Rooms, 
wherin there is requiliterv de bad the true adminifiration of Juſlice,in ſer- 


e ſaid — 
» £ bed 
n 

Cc | to p2veeed in caſe of Blaſphemy, Perelte, ©chilm, 
Incontinence,&c.and theloyalty of Patrimonies, of Divozce, of the right 
of Tythes, Pzobat of Mills, gzanting of Adminiſtrations, & c. And 
that from theſe pzoceedings depend not only the ſalvation of Souls, but al- 
ſo the ligitimation of Jfſues,8c. and that no dobt oz duty can be recove- 
red by Executozs oz Admini » without ths pꝛobat of Teſtaments, 
02 Letters of Adminiſtration. and other things of gzeat conſequence ; Jt 
is mot fhat lach DEicere, which concern the adminiſtration am 
vrecution of I 
and 


1 
Cauſes foz the tempozall Judge cemmits the party convict to the Goa⸗ 
ler, 


Hil. 8. Jacobi Regis. 


Eis to be underſtosd, that the Juriſdiction of the Avmiralty is moss an- 
cient then Mr. Lambert in his Juriſdiction of Courts voth affirm, fo; 
is held an opinion in theſe wozds concerning the Admiralty ; J 


without queſtion the Jariſvigion of the 
Raſgn of che ſaid King Ed. 3. fo; where it is ſaid 

o mention of it befoze the time of Ed.3. 1 find a, 
time of Ed. 1. title Avowry 192. which pzoves 
Admiralty moze ancient then Pr. Lambert 
ä . his Ship taken on t f 
upon the Sea, and carried into the County of + ani 
ed: the Plaint of taking in the Coaſt of . 
tain by which the Paijs may be taken; ' for the | 
Leagues. And alſo of a thing done at ea, this Court cannot have Cog- 
nizances, fo2 this Judgment is given to . Beresford who gave 
the Rule in the caſe , The King wills that the Peace be kept as well up- 
on the weg as upon the Land: And we find that. you come by due 

„und we ſee nothing why you ought not to upon which 
J obſerve five things. 

1. That of things done upon the Sea, certain judgment is given to Marti 
ners, id eff, to Admirals, as ſhall appear, and chat — to the 
_ 8 for ene that no III _— for 

4 in ny Town or Y e paljs or Jury me 
come, there che Admirall bath not juri „ bond 


2. This proves 1 then the Admirall hath juriſdi tion to ad- 
judge things done upon the Sea, from whence no palis may come; And 
this did not begin then: But without queſtion, ſo ere, td been 
Trade and Traffick (which is the life of cvery ; IHland) there was Mari 
JuriſdiQion to redreſſe Depredations, Piracies, Muarrhers, and other | 


ces 


Admiraky, 


A 


lll; 


ces upon the Sea: And to determine all Contracts made there; And this 
doth appear by the ſaid Beresfczd chief Juſtice (who ſpeaks in the voice 
of all the Coutt) where he ſaies, that the King willeth timt the Peace be as 
well kept upon the Sea as upon the Land q ani it is not poſſible that Peace 
ſhould be kept without juriſdiction of Juſtice; 7 

3. The third thing to be obſerved is, that if part of the matter be done 
upon the Sea, and part in a County, that the Common Law ſhall have all 
the juriſdiction. 

4. The Sea within the juriſdiction of the Admirall, is deſcribed to be 
out of mm County, for if the Sea be within any County, then paijs 
may come from thence, and the Admirall bath juriſdiction, where the Com- 
mon Law cannot give remedy: . (6 V 

5. If a thing be done ũpon the Sea, Yo2s del County, the party may 
plead it to the Juriſdiction of che Court: And all theſe Points axe directly 
without any ſtrain collected out of the ſaid Box. 8 

And it is to wit. that in ancient time the juriſoicticr of the Admiral was 
called Maritina Angliz,q ſometimes Marina Angliæ. i ſo the Vocabulum ar- 
tis was made of an Adjecive,as the office of Chamber lainſhip of Eng. was 
gꝛanted to the Earl of Oxford of ancient time, Per nomen Cameratiz An- 
pliz ,ſo that Maritina Angliz, ſince Marina Angliz, fi:nifics the Admiral- 
thip, oz Þarinlhip of Eng. fo; Marinus, id. eſt quod $£a4w:G;, that is, of 
the and Saco; , is the Admirall oz Generall of the Fleet; 
and Almaratb, by Cozruption Admirall, ſignifies the Governoz 62 Captain 
of the Navyzand ſo Archigubernus ſignifies the Admiral oz chief Governoz 
of the Captains of the aby, chief Captain of Mariners, Admirall of the 
Fleet, Admirall ot the Ships, Sc. ſunt ſynonima: And in ancient time, 
ſomtimes dne was Admira of all England, and ſomtimes the Difice was 
divided: And fo; this Ex Rotulo Patentium de An: 6 H. 3. de Maritina 
Cuſtodienda, the Letters Patents are; Dominus Rex commiſit Galfrido de 
Lacy Maritinam Angliæ cuſtodiendum, quamdiu Dominus Rex placuerit, 
with commandment el that attendance , Ad fidem, comodum, & honorem 
Domini Regis, Teſte apud London, 29. Auguſti. | 
Ex Rotulo Patentium An;.g 15 Rex omnibus de Coſtera maris Norf: 
& Suff: ſalutem.Scjatis quod conceſſimus Ricardo Agnillum Marinam Guar- 
diam Norf : & Suf: cum omnibus pertinentijs, ſcil. Erewel, Ore ford, Dun- 
mervie, Gerem, /, & Lenn cuſtodiendam quamdiu nobis placuerit, & ideo 
vobis mandamus, quod ei in oninibus, quæ ad dictam Marinam pertinent. in- 
tendentes ſitis & reſpondentes. Leſte, &c· apud Weſt. 3. Octob. And Geffrey 
Lacy was called Admirall of England. | 
Charta 15. H. 3. 28.Junij,Petrus de Rivall habet ad totam vitam ſuam Cu- 
ſtodiam omnium Portuum & totius Coſteræ Marinz Angliæ cum omnibus 
libertatibus & liberis conſuetudinibus predic. Portuum & Coſteræ Maris 
pertinentibus, & c. 2. pars. Patent. 25 Ed. in 14 Clauſ. in Dorſo inj1 8 William 
Leybourne Capitanus Marinariorum. ; 
At this time there were two Admirals; the one hav the Government of 
all the Fleet from the month of Thames verſus Boream: the other from the 
mouth of Thames verſus oceidentem 1. Pars Patent, 25 Ed. 1. 25. Martij in 
9. Johannes Botetort Cuſtos Regis portuum Maritinorum verſus partes bo- 
reales, I. Pars Patentium, 10 Ed. 2. 8 Dec. Nicolaus Kirill conſtituitur Admi- 
rallus del Fleete, ſcil.omnium Navium ab ore aquz Thamaſis verſus partes 
occidentales, 18.Aug. Et ibid. Tho; de Drayton Admirallus ab ore aquz 


Thamaſis yerſus partes Boreales. | 6 " 
6. during whoſe Raigns there 
$ id. 


And ſo in the tine of R. 2,H,4. H. 5. H. 


was likewiſe vaus, qui fait Admirallus Angliæ. 


—_ — — 


TR No Acceſſory in . 5 rs 
Petit Larceny, and T — e. 


. | $Ed-2. (ac 
2 +: 


mY 


8 15 
Wal ER cds 545 3 * 


SE Jac 
7 

* ( 
7 


1h, N Aan 

otro 

tl $5 it nppaſ 1 

4 4 ? I N 

$56 e, % t ae e ed, (64 7 2 ” eder, 71A #7 of 
— | — at | bay bDo24 $31] $i 
»JL , Þ% ; ITE 7 — "1 — * 1 3 2 ie 9. 


N ' = 209427 @ £1403 
* © 1 — v 4 . * — 
| 20019452 2 its won 22 ele Nan. e 1 62; 4 i 2383 
. 5 . — i, 1 . 

40 


Aer 
asf belles, and foz that reaſon the King may create a Dignity, hy pans of 
* to be a Baronet, ta hum and bis NI Pales cr 


It was reſolved, that if place, be 
have an Eſtate-tail, but at th nome erqte bl of ep Rh 


ny; but if he create him Baronet of a 
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cho; of this preſent Parllament, be u⸗ 

periall Crown of this Realm: And it was 

ſaid, that the Kings H. and Ed.6 give power by their Tom miſſtons un- 
der the gzoat Seal to divers to impoſe Pulcs & c. in Spirityall and Eccle- 
ſiaicall canſes,&c, and upon this he concludes, that in (mach as this 
* befoze 1 Eliz. this is given to Aueen Eliz. and her @ucceſ- 
inalmuch as by the ©tatute of 2 H. 4. and 2 H. 7. the — 


of 


. 
| =”: | 


* 


iP 


* 
"i 


Of A dang, * 


" Beockdales Calein the 7 
"Court of Wards. 


— — 


| end reduced it to certain Wplritnall Cauſes, the which alter he wilt hive 
ente ints: 893 . thepzinct 
* ſhould mot amtermeddle with matters 


s ® 
- 


ceeded in 


-parted without any demand of our Opinions. 


W— „ 


Frin! 9 lac. Regis. 
Stockdales Caſein the Court of Wards. 


Tee ting by his Letters Pitents, vated 9.April, the ninth year of his 
J Kaign, gzanted, affigned and ſet over to Wai Stockdale, in theſe 


Such and fo many of the Debts, Duties, Arrerages, and ſumms of mo- 
ney , being of Record in our Court of Exchequer, Court of Wards 
Liveries, Court of the Durchy of Lancafter,or within any other Court 
or Courts within this our Realm of England, or being of Record in any 
of our ſaid Courts, gc. in any year, or ſeverall years from the laſt year of 
the Raign of Y.8, untill the thirteenth year of our late dear Siſter, as 
ſhall amount to the ſumm of a thouſand pound, to have, take, levy, reco- 
ver and enjoy the ſaid Debts, Duties, Arrerages, and ſumms of money a- 
mounting unto the ſumm ofa thouſand your before in and by theſe pre- 
# ſents given and granted to the ſaid William @tockvale,his Exetutors, Ad- 
miniftrators, and Aſſignes. 
And in this caſe divers points were reſblved. 
1. Chat the ſaiv gzant of tbe King is void fo2 the incertaintp, foz by the 
. Gzant no Debt in certain may paſſe, and if it cannot paſſe by the Gꝛant 
at the beginning, it hall never paſſe as this caſe is: As if the Bing hath 
a hundzed acres of Land in D. and he gzants to a man fwenty acres of the 
Lands in D. without any deſcribing of them by the Rent, oz 'Occupation, 
oz name,&c, Gzant is votd, and in the caſe of the Aing, the Patentee 
ſhall not have his electfon, as he hall in the caſe of a common-perſcn ; but 
in caſe of the King, if the twenty acres are deſcribed, oz byabuttals, 1 
2 


— 


- — 


— — 


8 name certain in the particular,this is good demonſtration which © twen- 


e the Þ teutes tocewf this wozd Arrearagi t 
* ere the Pa 22 a, fo 
have arrerages of Rents, Reliets, and mean Rates of Lands, &c. in the 


Court of Wards, &c.. ane * 
nes reiter deri, — — oe 

ne further: fa inaſmach as this woo Arreropes 4s Wale 
din, Dobts, Duties, and with theſe s 
mvp} if'ſhail be intended of 'adrevegts 
val; as & arrerages of accu mt oi moneys velfvered 

- Wat the nige in the ond of the Patent, bil. hb 
uhe-cal Wei am Scckdake ſhalt unde bolt — of: 


Kent, Ac. — — 2 part of the Patent by the other ; © 
.cteoriy mem Rates are not within the ſad o/ they art the protits of 


_— ” \ f 4 i — — þ 
nm ** 


Trin 9 Jac. Regis. ** . 
Averna men pleying at Bowts af gzeat Marlow tu the County of Kent, PREFERS 
t them tell but, mer with the other, and 
2 


a Botol, r whith blow he died ; This was held 


eee revenge 3 Jaz this, 


his 


mile to — ue 
him, and — 
and went three quarters of a mile to the pl 


Mich. 


— — — 


88 High — 
Mich. 9 Jac: Regis. 
High Com- Emorandum, that upon Thurſvay in this Term, a high CommiCion 
miſfion, in Cauſes Eccleſtaſticall was publiſhed inthe gꝛeat Chamber of the 


- bers Biſhops, 
the Cannon and Civill Lawes; and J was commanded to ſit by fazce of 


Arch-viſhop at Lambeth, in which I with the chief Juſtice, chief Baron, 
Auſtice Williams, Juſtice Crook, Baron Altham , and Baron Br 
were named 6, amongſt all the Lozvs of the Councill, 
Attozney, and &ollicitoz, and divers Deans and ZDodozs of 


the (aid Commiſſion, which I refuſed foz thzee cauſes. I 
1. Foz this, that J , noz any of my Bzethzen of the Common Pleas, 
were acquainted with the Commiſſion, but the Judges of the Kings Bench 


were. 

2. Chat A did not know what was contained in the new Commiſſion, 
and no Judge can execute any Commiſſion with a good conſcience without 
knowledge ; and that alwaies the gꝛavitp of the Judges hath been to know 
their Commiſion, foz Tantum ſibi eft permiſſum, quantum commiſſum : 
_ if the Commiſion be againſt Law, they ought not to fit by vertne of 


3. Chat there was not any neceCity that J ſhould it, who under tand 
nothing of it, ſo long as the other Judges were there, the advice of hem 
bad been had in this new Commiſſion. 

4. That JI have endeaveured to infozm my ſelf of it, and have ſent to 
the Rolls to have a Copy of if, but it was not enrolled. 

5. None can ſit by fozce of any Commiſſion, untill he have took the 
Dath of Þapzemacy,accozding to the Statute 1 Eliz. And foz this, if they 
will read the Commillſon ſo that we may hear it, and have a Copy to an- 
vile upon if, then J will either it oʒ ſhew canſe to{the contrary, But 
the Lozd Treaſurer would foz divers reaſons perſwade me to ſit, which 


ly dented. 
And to this the chief Aulfice, chief Baron, and ſome others of the Jud- 
ges ſeemed ko incline, upon which the 1, Treaſurer conferred in pꝛi⸗ 
vate with the Arch · biſhop Bancroſt, who (aid to him, that he had appotnt- 
ed divers cauſes of Yerefle, Anceſt, and enozmous Crimes to be heard ups 
on this day, and foz that he would pzoceed ; but at laſt he was content thaf 
the Commiſion ſhould be ſolemnly read, and ſo it was, which contained 
thꝛee eat Skins of Parchment, and contained divers points againſt the 
Laws aud Statutes cf Hand”: And when this was read all the Judges 
rejoyced that they did not ſit by fozce of it: And then the Lozvs of the 
Councill, Viz. The Arch · biſhop, the Lozd Treaſurer , the Load paivy 
Seal, the Lord Admirall, the Lozd Chamberlain, the Earl of Shrewsbg- 
ry, the Earl of Worceſter, with the Biſhops, took the Dath of Supzemacy 


and Alleageance, and then we as Commiſſioners were required to take 


jet of th ing, andthe acher Judges als teak the Dat of — 
J A an udges alſo t ath of 
and Alleageance. ter 1 
Then the Lozd Arch / biſhop made an Dzation in commendation cf the 
care and pzobidence of the King foz the peace and quiet of the Church; Al⸗ 
ſo he commended the Commiſſioners, alſo the neceſſity of the Commiſion 
to p;oceed ſummarily in theſe daies, wherin ſins of deteſtable nature, and 
Factons, and Schiſms did abound, and pzoteſted to pzocced ſincercly by 
fo;ce 


Wr 


fozce of it, and then he cauſed to be — — Yeretick, 


and after him another, who was bzought thither by 2 


miſed us that we 
obſerve the diver 
time that the long — was = reading, the Dath in taking, and 
the Ozation made, I (food and would not if, as J was requeſted» by the 
2 Lende, and ſo by my example did all the reſt gt. the 


And the Arch-þiſhop ſaid, that the King had _—y to fit by 
vertue of this new CommilTion, in ſome open place, and at certain dates: 
And foz that cauſe. he had appointed the gzeat Chamber at th in 
Winter, and the Yall in the @ummer ; and every Thurſday in the Term 
time; at two of the Clock in the after-noon, and in the foze noon —_ 
have a Sermon faz the better infozming of the Commiſſioners of th 
ty, in the tras and ſincere execution of their duties. 


— l 
— — — 


Mich. 9. Jacobi Regis. 


TK this ſame Term the Jae in an Jafozmation upon the Statute 2 H. 
6. 15. was tryed at the Bir, and upon the evidence upon { | 


the laid Aa, which are, that every perſon which ſetteth 03 
cks, 63 an 


K &c. to 
time as the Tyde did ſerve, and not — hg 
Che queſtion was, if this was within the Statute 
reſolved, that it was within the Statute, foz the . 
cannot ſtand, but foz ſo long as the Coe ſerves ;: 
Continually ſhall be taken continnally ſo long as 
Fiſh , and as the time of f — tage be it 
Lex non intendit aliquid foz ot 
of any effec ; DN 
fozce, and if any had complained — — olfence 


1 


5 


1115 
: 11155 


niſhed , but the reaſon _ —— this 
this,” that none ſhall yave Laney | ix only; 

foz the penalty to only given to the King; And as it doth appear by the 
. and in the Proviſo in the Aa, the manner of the Nets was not 

the cauiſe of the niaking of the Ac, faz by the Proviſo- may ith 
in his ſegſonable time with Trincks, if they are of ACiſe, vzawing and 
conds ing them with their hanvs, as ofher — and not faſting 


them to Poſts, Boats, 0z Anchozs, &c.continually'to ſcand ; foz the miſ⸗ 
thief was, by faſtning them, and the ſtanding of them — the 
6260d and fry of Fiſh were deſtroyed, and diſturbants made to common 
pallage of Ueſſels, as Weers, Livels, and other = — | 


A 4 — Mieh: 


— ß 4 28 


© Shulters Caſe in th Conſpiracy. 
9 J 
Star Chamber. 7 
Mich. 9 Jac. Regis. 
Shulters Caſe in the Star Chamber. 
Camera Stell. the Caſe was ſuch; John Shulter of Wisbich of the 
age of 11 5. years, bad Iſlue John his eldeſt Son, and others, Wiz. Chzt- 
" Kirhard, be. and being ſeiſed of Lands in Fee of the value of a 
| 7 067 — , his eldeſt Son being dead, and his Grand-child 
| John being within age, he intended, and ſo gave direction to make a Leaſe of 
| a Farm Red Konſhail to Chziſtopher during the minority of his Grand- 
| child, rendring the ancient Rent, with power of Revocation: and of Land 
| in to the ſaid Richard in the ſame manner, and for the. ſame 
| time: and Chziſtopher and Richard by the Covin and aide of one Wood- 
| roof a Scrivener, 24 Eliz. drew and ingroſſed two ſeverall Leaſes of the 
| Premiſſes ſeverally to Chꝛiſtopher and Richard for one and fifty years, 
| rendring but [four per annum, and without any power of Reyoca- 
tion : Aud John Hirter the Grand- father could read and write very 
well, but by reaſon of his great age was blind; and M oodzoo declared to 
| him, that the effect of the laid Leaſes were in all points according to his di- 
| rection: And upon this the ſaid John @hultor the Grand. father ſealed and 
| the Len Eleſemere Chanceiloz, and the two chief 
could not bind the ſaid Jobn Shulter, 
„ andlike to one who could not read at all; and 
him in other manner then in truth the 
| It dis fully agzes with Manſers Caſe in the ſeconv part 
| 
| Milch. 9 Jac. Regis. 
| Sir Anthony Aſlileys Caſe. 
Conſpiracy, Etween Wir 8 Aſbley Knight „ Plaintiff, and fir James 
BR Mere Hanniogs!, Joha Cantrell fgervant of 


Hynaings,: Thomas Hampton, Archibald Secrliog, Servants to Wir James 
Creighton, Henry Smith, Mary Rice, and divers others Delendants, the 


Caſe was thus 22 | 

ir: James Creighton had a pretended right of and in the Man 
nor of Lyddy and Milliſent , 7 other Lankof which Sir Antho- 
ny had long poſleſſion, upon which divers motious were made concerging 
Fines acknowledged to be fiaid, ct. in the Common Bench, and Sir 
James Creighton not prevailiog in it, and Sir Anthony (for divers miſde- 
meanors only, heard before the Lords of the Council, at the Council Table, 
being diſcharged to be one of the Clerks of the Councill and in great 
diſgrace) he entered into a wicked and damnable Conſpiracy with the o- 


ther 


pe 


thee Defendants, to accuſe the ſaid Sit Antheny of ſome hainous and capi- 

tall Crime, by which he ſhould forfeit all his Land to the value of two 

thouſand marks per annum, and his Goods and Chattels to a _ ry 
ack IA. ſhare them: And in the end, oy ok 

the Servant of Sir Anthany was ſuborn 

400 es, and others to accuſe the ſaid Sir Anthony, of the Mole of - 

William Rice, who was the Husband of ehe ſaid Gary Nice, one of the 

Canon, which William Rice was dead above 22 years before, 

ſurmiſe made by Sir James Creighton, chat the 103 paar 7 

Sir Anthony Aſhley, @mith ſhould have a r of five a 


in money; and that Sir James ſhould procure of *. dec 

1. 14. * 
nt protection to the U l A 

1 12 — fey 


Ondod of Offences, but he would not make any accuſation 
Sir Anthony untill he had aCurance of it; Aud 8 

ting Indented were drawn andi by one Thomas Wood 3 - bog 
ner, who dwelt-in an obſcure place . the Tower, made between Sir 
James Creighton of the one and the ſaill NIN 22 Servant to 
Yaanings, by the conſent of — and to his uſe, ou the Toll ye 2 
which Sir James covenanted, that the ſaid Jahn Su eie hjs 

tet the conyiRion and attainder of Sir Anthony Athlep, ſhall have the ſixth 
we his Mannors, Lands, Tenements, and G 


aments, Goods and 
ls in fix parts to be divided, in confideritiod that Catitrell covegan- . 


elec © Expat Clu al ro deter a Bp Elon 4: 
other iver t a 5172. 
r ag 5.2 9 25 

2 
Jie. Ano che fumerting þ . N Ader 


the war ons bew 

| pretended, of bis confcie 
of poyſoning of the ſaid William Rice, by the « 
Sir Anthony Achlep, ſo that He himſelf was the, 


vr James C ton 
ſaid Williant Rice, to EE = 
_ — tbe King 


{1 1 


28 Jar 1 Articles, upon Auch the Kip 
ind vice 


24 5 Kc 4 0 not! at 
ie, for if it 58 6 9 
to be accuſed of any capitall 
gainſt the Accuſer and all the — = thy — _ and intri- 
cate Interrogatories ſeverally to examine them. to find contrariety in them 
in circumſtances; This will deter mea to proſecute againſt great Offen- 
ders, and thence great Offences will paſſe unpuniſhed which will be dan- 
Keg the Weal pub'ick, and by the Law Conſpiracy lies when a man 


1$ indicted and Legitimo modo acquietus but hers he was never indied, 3nd 
for 


F 


— ———— — — — — — — — 


Conſpiracy 11 


for that it may be, that Sir Anthony is iſt & the ſaid Crime, ads then 
ate all onthe boppel to ſay the 

But fo that it was wered andrefolved by the Lozd Chancelloz, the 
two chief Juſtices, and alt the Court, that in this caſe the Bill was 
although" that the party accuſed was not indfited and ac⸗ 
as it was reſolved in this Court, Hil. 8 Jac. in Poultecs 
taſs, — . Alo in this caſe at 


Ay pant f M he ſato Purther, 
fkoz the — and bainc . 


2 'of the ſaid Bzibes —n fo es 
to accuſe the Plaintiff of the ſaid Parther eighteen 
Articles in wz to Qhare and divide 1 
Joy ome foz this coꝛrupt Conſpir 
wn mniſdemneany, the Defendants 8 
03 not it the ſafd Crime. And it is agzeat in- 
fo; r A 02 aſ- 
gzant pzotcction pa 03 
dbivived befoze his Attainder. W 
will not enter into the examination ot 
the Teſtimonꝑ of a gꝛeat number of Mitneſ⸗ 
Rice did not dye of any poyſoning, but of ano⸗ 
got by his wjchen and diffolute life, which 


;, thatif Fe be done, aud one 
that another Hom Ba of it. becauſe that he 
-obbed, is indigent, 02 of evill fame; 03 if the 
ther be committed, and one «har te 
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Fx 


2 
97 


with 
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10 


13 


ji 


11 


S 7 0 Auen 
telt. an upon pꝛobable cauſe, which 


het eg - 


hath it, th cauſe foz him who — 
822 49 intent may be tic, 
none can arreſt the party ſuſpected | 
the ſuſpitian, 2 ith de the bn : fl 7. 15, 16. 15 H. 7. 5. 
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E ew pms 27 1,8.23-26 H.8.9.7 Eliz. Dy. 22 6. 


Mich. 


- * 
22 


= - 
o— 


unlatofull Aſſemblies, &c. A 


Pyrit de Hererico The Lord Vaux his 
comburendo. Caſe. 


Hil. 9 lac, Regis. 5 
MN. 


K this very Term, the Attozney and Sollicitoz conſulted.with me, if , 3 
15 this day upon conviction ot an Veretick befoze the Dzdinary , this —— = 
Mit De Heretico comburendo teeth; and it ſeems to be cleerly that it ende, b wer 
doth not, foz the reaſons and anthozities that J have repozted, Trin 9 Jac; at this de, &e. 
fol.73. And after they conſulted with Flemiog chief Jaffice , 
chief Baron, Williams, and Crook; and they 
Coſins, mentimed in my ſaid Repozt , and 


— — 


by me in my ſato Repozt ; 
comburendo 


——_ 


Paſch. 10 Jac.. 
The Lord Vaux his Caſe. 


pares. 
And upon this the Lozd Vaux did confeſs 
Iuſt. del pace 520.Dalliſons ＋ 
0 


pares, vide Stamford, &c. 


l 


9 Countſcof Shrevvsburies 0 


Caſe. 


Trin. 10 Nac. 
Counteſſe of Shrevvsburies Caſe. 


„5 


Contempt. A this Term, befozs a ſelsd Council at York Youſe, Scil. Che W020 
Chancellos, . the Duke of Lenox, the Earl of Nor- 


champton, Lozd paivy Seal, the Earl, of Suffolk C 
the Earl of Worceſter, the Carl of rer , * in, — 
count Rochford, the Load Zoach, the Lo2d | 


g:eat Contempt of dangerous conſequence ; foz2 they declared that the Las 
dy Arbella being of the Blood-ropall, had married Seymer , 
ſecond Son of the Earl of Hertford, without pꝛivitp oz aſſent of the 


l 
* 


the ſaid Counteſſe being her Aunt, very well knew and abstted, as is dt- 


at Whitehall, and there being required by the Lozds to declare her know-- 

touching the ſaid points, and to diſcover what the knew concerning 
them, foz the ſafety of tbe King and quiet of the Realm, ſhe anſwered, that 
the would not make any particular anſwer ; And being again asked by the 
Kings command, by the Council at Lambeth, and being charged again 
to anſwer to the ſaid points, ſhe xefuſed, foz two cauſes. 


x, ts that ſhe had made a raſh Yow , that the would not declare any 
in particular touching the ſaid points; and foz that ( as the 
ſaid) it was better to obey God then Man. 


2. Me 


oe Counteſſaof — 
Caſt e. nn 


95 


N — her paiviledge. of Nobility, 'ſcil. "To 
; m_— 1 called judicially befoze her 
pziviledge was allowed (as ſhe laid) to W 
broke, and to the Load Lumley. * 


2. The ſecond point of her Charge was, that when (ach anſwer which 
diſcharge her tence in a 


of the Nealm, 
an excuſe, 
and that thts Pꝛeſident upon — 


conlequencs : And the fatd | | 
ber obCinate refaſall, foz the ſame reaſons an npon the 


2 And the Lozy'Chancolloz hagen, and the , and 
all r L02ds began with the art, a it 


wbt 


Esri of Pem- 


contempt ; and the Lead Chancelloz ſaid, that that was 

e eee 
no | 

to the Lozd Lumley in reſpec of mow pziviledge of 


they were Voces populi, & ideo noa audjendzy And the N? 
patycipally p2oded, that as well the Contempt, a9 
againlt the Law of God, which he and the Nor 
pally pꝛoved by divers Texts and Examples in holy Scripture. 
Aud the gfe af all that which the thzae. (aid, was, that 
the Sentences of all the learned, pzudenf, and Porſanages and 
Councellozs of Eſtate, they might well be ſilent , buf in regard that Si- 
lentium in Senatu eſt vitium, they would ſpeak ſomatbiug kainfly, Vis. 
That thzee things in this caſe are to be well confldered. 


ue he bis 1 Un 
2. 'What manner of pzoceeding this is; and it was jTiflabis 
by Pzeſivent oz Reaſon. | 


denying ta he examined was a high and 4 gacat ννi-P⅜ in Law, 
a the Ning, his Crown and Dignity ; and that if if n. 


ted. it maul bs an occaſion of many bigh and davgeras the 
and the Realm. which cannot be diſceber e And ups of Hupu- 
nitg it will ve an encourage ment ta Dfanvers, as Flemming d, 


ty 
And the Maſter of the Rolls ſaid, that it was wat ww paibllange of No- 
bility torefuſe to be examined in this caſe, no moze then to any ather Dub- 


ec. | 
: Allo, if one that is Noble,and a Peel of the Realm, be ſuedin the Star 


Chamber, cz in Chancery, they ought to anſwer upan their Dathes, and 


may be examined in the tar Chamber upon Jatercogatozies upon thew 
Dathes ; And if one who is Noble be pzoduced as a Witnefſe between 
party and party, he ought to ve ſwozn, oz atherwiſe his te, u of no 
value; and (0 is the comman experience in the ſaid Canrts 2 
chief Juſtice ſaid, that (ozaſmmuch as where oder is negleged, confuſien 


will follow, he would recite (ome of the honourable P 
the Law of England (moze then any other Law) attribute 1 


* 


* 


96 The Counteſſe of Shreyvsburies 
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Ute of England in legall proceedings; and they will not be impertinent, 
but give a gneat light to the cafe now in hand. | 
1. Ia Baron, Uiſcount, Carl, oz other Lo of Parliament and Þger 
of the Realm be Plaintiff in any action, and the Defendant will plead that 
the Plaintiisnot a Baron, Uiſcount, Carl, &c. as he is named in the 
Wait, this ſhall not be tried at the Common Law by Jury, who may bs 
coxrupted, noz by Witneſſes,as in the Star Chamber, oz Chancery, who 
may be ſabozned ; but it hall be tried by ths Recozd in Chancery, which 
i by it ſelf ſolid truth: ſo gzeat regard hath the Law to the triall of 
2- Their perſons have many honourable Pꝛiviledges in Law, 
1. At the Suit of a Subject their bodies {Will not be arreſted, neither 
Capias nor Exigent lyeth agaioft them. 


2. For the honour and reverence which che Law gives to Nobility, theie 
do dies are not ſubjeR to torture in Cauſa criminis Leſe Majeſta- 
Fs, * 


3. They are not to be ſworn in Aſſiſes, Juries, or other Inqueſts. 
3. If any Servant of the King, named in the Cheque Roll,compaſſe or in- 


tend to kill any Lord of Parliament, or other Lord of the Kings 
Council, thisis Felony. | ; 


5. In the Common Pleas, a Lord of Parliament ſhall have Knights re- 
turned on his Jury. 


6. He ſhall haveday of Grace. 


7. A Lord of Parliament ſhall not be tryed in caſe ofTreaſon, Felony, or | 
Miſpriſion of them, but by thoſe who :are Noble and Peers of the f 
Realm. ; | | 


8, Intryall of a Peer, the Lords of Parliament ſhall not ſwear, but they 
ive, thier Judgment Sper fidem & ligeantiam Domino Regi tlebitam, 
o that their faith and alleageance ſtands in equipage with an Oath in 
the caſe of a common perſon in tryall of life ; And the Writs of Par- 
liament directed to the Lords of Parliament, are Sub fide & ligeantia 
&c. And the: reaſon and cauſe that the King gives them many | 
other Priviledgesis for.this, becauſe all Honour and Nobility is deri- 
ved from the King as the true Fountain: And the King honours with 
Nobility for two cauſes, — | „ 


a I. UA conſalendum, aud for that reaſon he gives them a Robe.. 


2. Au defendendum Regem & Regnum, and for that cauſe he gives them [ 
a Sword. 


And fozaſmuch as they derive their Dignities accompanied with all 
thoſe Yonourable Pziviledges from ithe King, to deny to anſwer, being 
therto by the King, fo ſuch points as concernes the ſafety of the 
— quiet of the Realm, is a high Contempt and diſobedience, ac⸗ 
with gzeat ingzatitude. This 


The Counteſſe of Shreyvsburies 
Cale. 


This deniall is contra Ligeantiam ſuam debicam, againſt the faith and 
alleageance of aperſon Noble , due to the King , and which the Law 
gzeatly eſtee mis. | | 

And that this denying is againſt her faith and alleageance, appears by 
the ancient Dath of Alleageance, which is impzinted in the heart of every 
Dubjed, Scil. Ero verus & fidelis, & veritatem preſtabo Domino Regi de 
vita & membro & de terreno honore, & vivendum & moriendum contra 
omnes gentes, &c. Et ſi cognoſcam aut audiam de aliquo damno aut malo 

quod Domino Regi evenire poterit, quod non revelabo, &c. And this Dath 
of Alleageance is common to all Subjeds,as well theſe of the Nobilitp 
Commonalty: Bat the Law hath gzeater acccunt to the Faith and 2 
teageance of a Noble man, then ol one of the Commons, foz this, that the 
bzeach of their alleageance is moze dangerous to the King and Eſtate, fez 
Corruptio optimorum eſt peſſima; and foz this reaſon the Countefſe by her 
alleageance was beund, without being demanded, to reveal to the king 
what ſhe knows concerning the Pꝛemiſſes, upon which gzeat miſchief 
may happen to the King and the Realm, Bat being commanded by the 
King to declare her knowledge, the denying of it doth gzeatly aggzavate 
the :Difence. | | ; 

Qui contemnit præceptum, contemnit præcipientem. 

Command and obedience are the ligament of Government, and Ligean- 
tia eſt Legis eſſentia, foz without alleageance and chedionce the Law can⸗ 
not p2oceed. 

As to the ſecond point , Viz. concerning the manner cf this pzoceed- 
ng. 1 
1. Pzivative, it is not fo fine and impziſon, oz inflict cozpozall puniſh- 


ment upon the Counteſfe,foz fine and impziſanment cugbt to be aſſeſſed in 0} Efex Caſe 


ſome Court judictally. 

2. Poſitive, the Fine is Ad monendum, 03 at the. moſt Ad minandum, 
it is ad inſtruendum, non ad deſtruendum. N 

This ſelected Council is to expꝛeſſe what puniſhment this Dfence juſt⸗ 
ly deſerved, if it be judicially pzoceeded within the Star Chamber, ſoʒ which 
reaſon this manner of pꝛoceeding is ont of the mercy and gzace of the 
King againſt this honourable Lady, that ſhe ſeeing her Difence max ſub⸗ 
mit her ſelf tu the King without any puniſhment in any Court judicially. 

If Sentence ſhall be given in the Star Chamber accozding fo Julfice, 
pen the Lo2ds ſhall be Agents in it; But in this manner accozding to the 
mercy of the King, the Ring is only Agent, the Law hath put Rules 
and Limits fo the Juſtice of the King, but not unto his Percy, that is 
tranſcendent and without any limits of the Law ; Et ideo proceſſus ifte eſt 


Jus plane & rege dignus. | ; | 
inaſmnch as the alleageance and obedience of the Sub jea, is the 
beft Flower in his Jmperiall Garland, fo the intent, that if may neither 
be blaſted, noʒ impaired by this dangerous example, fo the pzejadice of his 
Royall Pzerogative and Paſferity, thts pzoceeding bath been thought ne- 
crCary: And this is foztificy by the Pzeſſdent of the Earl of Eſſex,againſt 
whom ſach pzoceedings were in this very place, An. 42. & 43. Eliz. 
End as fo the laſf point it was reſolved by all Qnaſi una voce, that if 
a Sentertce ſhould be given in the Star Chamber juvictally,ſhe thoald be fi 
ned twenty thouſand pound, and impziſoned during the Kings pleaſure. 


Ce 5 Trin. 
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N 


the Gꝛand Inqueſt, and perceiving ſo many honeſt men to be indicted, as 


they did think, malitiouſiy, demanded of them of the Anquelt, what evi- 
dence they had to find the ſaid Bills, and they anſwered, by the Meltimony 
and Cognizance of one of themſelves, ſcil. of Robert Scatlet: And upon 
examination it did appear, that the ſaid Robert Scarlet was not returned, 
but that he by confederacy betwixt him and the Clerk, pꝛocured himſelf to 
be \wozn of the ſaid Gzand Inqueſt, with intent to india his Netghbours 
malicionfly, foz which offence he was indicted at um mer Aſſiſes, An. 
10 Jac, held at Bury, upon the @fatnte 11 H. 4. cap. 9. by which it is povi- 
ded, that no Indictment ſhall be found by any perſons named to the Auſti⸗ 
ces, without bas returnof the Sheritf, vat by inqueſt of lawfull Liege peo- 
ple of the King, in ſuch manner as was uſed th the time of his Noble 


* teturned by the Sheriff, &c. without any denomination, &c: 
if any Itvictment be made hereafter in any point contrary, that the 


Invictment ſhall be void, and fog ever held Nul. 


Act of 11 H. 4. the ſaid Robert Scarlet was invited , and 


— 
he p not guilty: And all the eſpectall matter afozeſaid was pzoved 
in evidence ; and upon this de was found guilty by a ſubſtantial Jary : 
And in thts caſe conftveration was had or rivers points. 
1, W the Juſfices of Aſciſe have power to puniſh this Difence, 
no; and it was held affirmatively, ſcil. by fozce bf thetr Commiſſion of 
and Terminer, fo2 that the faid Coinmifſion gives them power Ad 
inquirendum inter alia de omnibus falſitatibus, negligentiis , &c. & aliis 
malefaRis, offenſis & injurijs quibuſcunque , and cf them fo heare and 


determine; and this is andertood as well of offences againſt an 


Ac of Parliament , as againſt the Common Law; And oz 
that that it is commonly ufev , that Indiaments of aonereſtvency of 
Parties, Mitars, &c. upon the Statute bf 21 H.8. are taken befoze the 

| Aſie, by fozce of this Wozd in the ſaiv Commiſion of Oyer 
and Terminer, Viz.Negligentijs, & c. ſo that if the Act be indefinite oz grne- 
rall, and doth not give Jariſaiction to ary certain Courts in ſpeciall (foz 
fect the Aa ts to be put ſuen) the general wozds of the Commiſſion of 
Oyer and Terminer extends to it: And it was well obſerved, that in the 
COR of the Peace, the (aid generall wozds, ſcil. De omnibus & ſin- 
gulis a kjs malefaRis & offenſis hade a qualification, ſcil. de quibus Juſtiria- 
rij de pace legitime inquirere poſſint aut debent, which limitation pzoves 
the 


Dee, that at the efſions of the Peace held latcly at Woodbridge in 
the Conuty cf Suffolk, the @heriff returned a gzand Inqueſt , cf 
which one Robert Scarlet, in the County cf Suffolk, had rcquelſted to be 
one, but the Sheriff, knowing tye malite ot the man, refuſed to return him; 
but nofwithanving by Confederacy with the Clerk who read the Pan- 
nel, he was ſwozn of the Gzand Inqueſt, and was not returned by the 
Sheriff; and being amongſt them of the Gzand Anquelt, and as one of 
them, of his malice, and upon his own knowledge , as he pzetended (to 
whom the reit gave credit) indicted ſeventeen honcſ> men, upon divers 
penallLaws ; and ſome of the Juſtices looking over the Bills , found by 


= ——̃ J — 
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yo large extent of the wozds, when they ſtand without any qualifica- 
tion. n 
Vide 7 Eliz. Dyer, Commiſſioners of Oyer and Terminer may enquire of 
Difences againſt penal Statutes, unlefle that the Statute appoints them 
to be determined in any Court bf Retvzd ; und the opinion there, that, in 
any Courts of Recozd of the King, are reſtrained to the fcur Dzdinary 
Courts of Recozd at Weſtminſter, is not held foz Law; and continuall ex- 
rience hath been al wales againſt it, as the Statute 5 Ed.6.14. of Foge- 
tallets, "Ingzofſers, Regzatozs gives the penalty to be rerovered ih fly 
Contt of Recozd : And Juſtices of Aſſiſe in reſpec of their CornmiMbn cf 
Oyer and Terminer have alwates exquired of them, the @tatute 33 H. 8. 9. 
of unlawfull Games; And the Statute of Woods , 35 H. 8. cap. 17. and 
many other Statutes ; and (o the Quzre is woll reſolved in 7 El. Foz the 
opinion of Eallin Saunders, and Whiddon, there it is held at this dap fo; 
good Law. 

2, The ſecond conſideration was had upon the Statute of 11 H. 4. cap. 
9, arid it was held, that the ſaid Robert Scarlet was an Offender within 
the Statute, foz it is to be underſtood, that the ſaid tatute is pat tl affir- 
mat(ve of the Common Law, and partly a new Law, 

In affirmance of the Common Law, in part pꝛivative, No Indictment 
ſhall be found by any perſon named to the Juſtices : and in part Poſitive, 
But, by inqueſt of lawfull people of the King, returned by the Sheriff, 
And that this was in affirmancs of the Common Law, the Dtatuſte ppoves 
it, in the manner as was uſsd in the time of his Noble Þzontititozs : 
And in the Pzeamble it is ſaid, againſt the courſe of Common Law biſev 
arid at cuſtomed befoze this time i And that the ſaid Robett Seariec was an 
Dffender againſt the ſaid Aa, foz this; that he knowing that he was nat re⸗ 
kurtred of the Gzand Inqueſt, pzocured himfelf by falſe conſpiracy to 
Don, as is afozefaid : And although that a perſon was in ſach 
due and unlawfull manner ſwaza of the Gzand J this was with, 
in the Aa; and by conſcquence an offence againſt Be Law 
that malice and falſneſſe atone may be of gz0at miſchief, as appears in 


caſe, - 

3. The third confideration was had of 3 H. 8. 10, which alters the ſata 
Aa of the 11 H. 4. in part, as to veriomnination ; Foz by the Ac of the 3 H, 
— — — on bo ep - N of whom 5 to be 

tum, in open may alter the Pannel returned . 
tick to enquire foz the Bing only, by addition 03 hratian of — 
to returned; And they have power to command to the Syorille to put s 
ther in the Patme!, accozwing ta theic diſcretion : And the Sheri 
vun to teturn the Pannel ſs refozmed upon the penalty * fa, fo 
that none can be of any Gzand Jaquolt bat by the return of the Sheet, 
and fo; this the A of 3 H. S. cap. 10. hath not altered the L aw. s to the of- 
e ie re if bath made a new Law, ſcil, That any Indie 

4. wc 11 H.. a new Law, ſcil, Chat any J 
ment found againſt the Act ſhill be vold, which bzanch doth not make void 
any Indictment, oz pzeſentment, that in the nature of an — 
forms any point contrary to the faiy Act, is made votd by the 


that thas way draw in queſtion all the s fond at the Came 
ſors And faz this Ingment was gtven that he n by fee ns ta, 


Baker 


—— — * 
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Priviledge of 


Priefts, 


Crown, 


Trin. 10 Jac. 


Baker and Halls Caſe. 


Ote, that upon conſideration of the Sfatnte of 3 H.7. cap 14. It was 

refolved by Coke chief Juſtice of the Common Pleas , Yelverton, 
Williams, Snig, and others; That wheras it is pꝛobided, that what per⸗ 
ſon ſoever who takes a Woman ſo againſt her will, &c. although that the 
body of the ad extend to taking only , pet in reſpect of this wozd (ſo) it 
bath relation to the Pꝛeamble (to ſuch perſon as is deſcribed in the Pze- 
amble, ſcil. Having ſubſtance) it was agzeed by all, that if the Wife 
bath nothing, noz is Heir apparent, it is ont of the Statute, foz the Sta⸗ 
tute would not have been ſo curious in deſcribing the perſon, and all in 
vain. 

2. This wozd (So) relates to the quality and event of the taking, men- 
tioned in the Pzeamble, Scil. To be married, or defiled, fo; if ſhe be not 
married oz defiled, it is not (ach a taking (ſo) id eſt, ſo married, oz ſo 
defiled ; and it is not reaſonable that So ſhall have relation to the taking, 
which is mozeremote, and not fo the marriage oz the vefiling, which is 
neerer Quod fuit conceſſam,8&c. and Clergy is taken away by the Statute 
of 38 Eliz. cap. g. foz Pzinciples oz Pzocurozs befoze, Vide Stamford, fol. 
37. b. accordingly : And ſo was the Law taken in the 3 and 4 Ph, &. Mar. 
as Juſtice,Dalliſon repozted, vide Lamb. 25 2. Juſtice of Peace. 

Note, the Receivers of the Woman are Pzinciplee, but not the Necei⸗ 
vers of theni who toak the Woman, foz theſe are but acceſſozies, vide 
Lamb.ibd. * 


Ole, that J (aw a Repoꝛt in the time of Queen Mary, upon the Sta- 
LV tute 50 Ed 3. cap. 5. & 1 R. 2. c. 5. concerning the arceſfing of them 
in holy Church, that tye ſaid Statutes are but an afirmance of the Com- 
mon Law, and in maintenance of the liberties of holy Church, as appears 
by the pzeamble of the ſame Sfatutes,and there held, that Eundo, redeundo 
& morando,foz to celebzate Divine Service,the Pꝛieſt anght not to be ar- 
reſted, noꝛ any who aid him in it; as the caſe was ot one wha admitted 
the Pꝛieſt to Sing Paſſe, and that the party gie ved may have an action 
upon the fatute, 50 Ed. 3. ſoz when 'any thing is prohibited by an ad. al- 
though that the ac doth not give an action, yet adion lyeth upon it as upon 
the Statute of Marlb ; which pꝛohibites to take in the high way, oz Articu- 
li ſuper Charras 3. which pꝛehibits the Court of Mat ſhalſeꝝ to hold Plea, 
c. although that theſe Aas do not give action, yet an action lyeth, 7 A. 
6.30. &c. and the @tatute H. 5. which commands a Libell to be dclive- 
red 4 Ed. 4. 37. vide Regiſtrum in Bre.ſuper Stat. 


De, if a man be convicted, 02 hath judgment of death foz a Felony, 
bs ſhall never anſwer by the Common Law, to any Felony done be- 
foze the Attainder, ſo long as the Attainder remains in fozce,vide 8 Eliz. 
cap. 4 18 Eliz. 7. And at this day, if a man be adjudged to be hanged, and 
hath his pardon, be ſhall never anſwer to any Felony veto, fo2 he cannot 
have two Judgments to be hanged, Alicer, it the firſt Attainder be rever- 
ſed by Erroz; 0 if a man be Dut-lawed, and by that att int of Felony 


— 


Stray. I 0 Manneys | 


mony . Caſe. 


— — — 


he cannot be arraigned of any Folony befoze, foz he cannot be twice at- 
taint, vide 10 H.4.Coron, 227.caſe del a &c, 


Pan ſeiſed of a Pannoz to which he hath Stray 


_— Stray. 
A Giption, A Uu b. Baile hs ſeiſeth an Oxe as a St | 'the b 


aunoz, and makes pzoclamations accozding to LD; and within the 
year and day lets the Pannoz with ail Royalties, Liberties , and alter 
the year and day paſſed: And Dyer Wer jeant did move the Court, who 
ſhould have the eſfray ; And Brown Juſfice was of opt1ion, that the Lef- 
ſoz ſhauld — 8 — the year 
and day are , | . relation 

firſt Seiſure : But all 42 im, 

ſhall have it, fyzaſmuch as the pzopziety af 


| 


noz 

changed befaze the year and day : untill the 
year and day are paſt, hath but the Wer may te- 
have it alwates within the year and vay, 4 of it: 
Noz can the Dre bs labouted oz aſed 1 and day, 
and therfoze he ſhall be paid foz the meat, as of 
neceſſity ought to be nſed, as a Pilch | if ons 
take a Stray within a year and a day, if it Stray out of the 
| the- caſe of Doctoz Hutchinſon, — — of Kenn, in the De 
yon, It was reſolved Per totam Curiam, an- Mull 83 


take money, fee, reward oz other pzofit, foz any pzeſentation to 
with Cure, althqugh in truth he which is pzeſented be 

it, yet the pzeſentation. and 

verba ſtatuti of 31 H. 8. cap. 6. and the 

Hac vice, foz the @tatute intends to _ 
by lach a 0 
de 


int the avarice of Patrons. — 


very well penned 


— OO — — — 


guilty : And Rowland ap Eliza @ſquire, mas 2 


Dath to the 


And Hugh Manney the Father erhibited a Bill 
at the Common Law, again Rowland ap Eliza, the Per 
jury in this, that the den ugh the Falhor ib mover Ale, n0z 


bad of a great part. My aro: 
255 


+ 
E 
— 
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Hayes Caſe in — 


ria Wardorum. 


— 


command the Uendees to cut the Trees; and the ſaid Rowland ap Eliza 
was by all the Lozds in the Star Chamber convia of cozrnpt and wilfull 

erjury : And it was reſolved by all, that it was by the Common Law 
puniſh2ble befoze any @fatufe : And although that the Witneſſe tepoſe 
foz the King, pet he ſhall the rather be puniſhed then foz- another, foz the 
King is the dead and Fountain of Juſtite and Right; and he who per⸗ 
jures himſelf foz the King, doth moze offend then if it was in the caſe of a 


Subject. 


* 


— — 


Hayes Caſe in Curia Wardorum. | 


BY Inquiſition in the County of Middleſex An:6.Jac. by ver tue of a Di- 

clauſit extremum, after the death of Humphrey Wilward , it was 
found that the (aid Humphrey died ſeiſed of a Peſſuage and twenty ſir acres 
of Land in Stepney; and that John Wilward was his Meir, and of the age 
of fourteen years and nine daies ; and that the Land was held of the ming 
in Capite, by Knights-ſervice, John Wilward died within age, and by in⸗ 
qui in Mid.8.Junij An. Jac. by vertue of a Mit of Deveneront, after 
death of the ſaid John Wilward, it was found that the ſaid John died 
ed in Ward fo the King, and that the ſaid Meſſuages and Lands at the 


: 


time of the death of the Cath John, were holven of the Dean of Pauls, as of 


his Panno} of Shadwell. | | 
All the mean rates incurred in the lile of John Wilward, are paid to the 


King 
L The Queſtions are, 
1. Whether by the death of the ſaid Iohn, and findin 


of the mean Tenure in the Deveneront, the firſt Of- 
fice granted to Points be determined? 


2. Whether the Tenure found by the firſt Office may 
be trayerled ? . | | 


And as to theſe Nntfttoris, it was refotved by the two chief Aultices 
and chief Baron, that where the ſaid John died, the DFtce found by fozce 


of the ſaid Wit of Diemelavſic extremum, after the death of Humphrey, 


Wilward, Wherby the King was entitulevto the Guardianſhip of. the ſaty 
John, hath taken its effec ans is execuled, and does remain as evidence 
fo; the Kingafter the deat yof the ſaid John, but nevertheloſe is not tra- 
verfable,” fo; it is traverſable during the time it remains in taxes only, 
and the Furozs upon the Devoneront after hs death of the ſaid John, are at 
liberty to find the certainty ot the Cenute and they are not concluded by 
the firſt Inqaifition, fo: they are (wozn Ad veritatem dicendum, and with 
this agzees 1 H,4.68. And all this appears by the diverſity vetween the 
Mzitof Diem clauſit extremum, and the Mzit of Deveneront: And it is fo 
be obſerved, that there is no difference between the Wzif of Diem clauſic 
extremum, and the Wzitof Deveneront, bat in one point; to wit; the 

12 Diem 


— p 


—— n th ths 


— 


Award of Ca pias utlegatum . ee Caſe, Star- 


the luſtices of the Peace. chamber. 


10 


— — 


— IN 


— —ę—„— 


Diem clauſit extremum is generall, Viz. Quantum terrarum & te- 
nementorum idem H. tenuit de nobis in capite, &c. die quo obijt, 
& quantum de alijs generally ; and the Deveneront recites quod I. fi- 
lius & Hzres H. qui de nobis tenuit in Capite,nuper dum fuit infra #ta- 
tem, & in cuſtodia noſtra ſuit, Diem clauſit exttemum, ut actripimus: 
tibi præcipimus, quod per Sacramentum 12. inquiras, quæ terra & tene- 
menta per mortem prædicti H. & ratione mirioris ztatis prædicti I. ad manus 
noſtras Deveneront &c. Do that this Mzit is not generall, but does re- 
#rain only the Lands and Tenements, Quod Deveneront, Sc. and all the 
other points of the (aiv WMzit do relate to the Lands and Teut ments, 
Que deveneront, &c. by which it appears, that the firſt Inquiſition is not 
ſo concluſtve, but that by the erpzeſle rules of the Mzit, the Jurozs are 
if large to find the truth of the Tenure, notwithſtanding the firſt Otkice. 
And ſo it was reſolved and decreed accozdingly, nono Jacobi, in the Court 
of Wards in the caſe of Dune Lewes. 


Award of Capias-utlegatum by Iuſtices of the 
Peace. 


the lame Term, the opinion of all the Court of Com, Plea that 
J 4. de Out⸗lawed — theJuffices ol Aciſe, oz e ee 


ort an Jrvtcneat of Folony, that they map aivatÞ a Ca pias utletgatũ, and ſo 
was the opinion of Periam chief Baron, x all the Contt of the Exche 

is to the Juſtices of Peace, fog they eat he er to award "of 
Dat-lawry, have alſo power to award 5 utlegatum, as 


* | 
to theit authozſty and Juriſdiction : ſee the Weatuts of rhe 34 H. g. cap. 4. 
Ky cores of a thozt Tranſcript of every Attatiier, Conviatow, oz 
lawry of Felony, by the Clerks of the Aſiſes, Clerks of the Peace. &c. ins 
fo the Kings Bench, on penalty of fozty chillings,&c. And note well, chat 
ſeach Tranſctigt is by the ſaid Ac made to be of as g2eqt fozce as the Ke- 
co30{tfelf; Bos Lambert ln hls Aultice of Per are contrs, but x 
I Ed. 6.cap.1- Juffices of Peace in caſe of | the acta ment 
(rfl award a Capias utlegatum.thzoughout all Eogland. 


&. tes 
Mn ů — 
— 


Herſeys Caſe, Star- chamber. 


Jobe Herſey Gent. erhibitev his Bill in the Star Chamber, againſt An- 
cbony Barker night , Thomas Barker, Conncelloz of Law, Robert 


e Commftonors' , 

'- fo: that it _ | 

with:ut any colour, and becanſe the Defendants has | 

Cem mon Law foz the ſaid ſlander, end if ſuch ſlander ſhould paſſe _ 
n 


Admiralty no __ 
of Record. 


— 


niſht, it may encourage malicious men to make this Court as a Paſquill, 
to fix therin a Libell of Recozd to charge thole that are innocent with hat- 
nous Crimes, to remain fo all perpetuity. | 

In this tauſe it was refolved by the Court, that by the courſe of the Court, 
t accoꝛding to fozmer Pzcſidenty, the Court may give damages to the De⸗ 
fendants, and ſo was it done, Viz. two hundzed pcnnd to the Docoz of Di⸗ 
vinity, two hundzed marks to the Kaight, fozty pound to the Clerk, a hun- 
dzed and twenty pound to the woman, and it was ſaid, that Creare ex ni- 
hilo, quando eſt bonum, eſt divinum ; ſed creare aliquid ex nihilo, quando 
eft malum, eſt diabolicum, & plus Maledicite nocent, quam Benedicite do- 
cent. 


ALM — 
— 


Hil. 2 Jac. 


f jm Themlinſon had bzonght an adion of Account foz Goods as 
gainſt one Philips in the Common Pleas , and therupon Philips ſued 
Thomlinſon in the Court of the Avmiraity, (nppoſing the Goods to have 
been received in fszrain parts beyond the eas: and the ſaid Thomlinſon 


being committed foz refuſing fo anſwer upon his Dath to ſome Interro- 


gatozies there pzopoſed to him, b2onght his Habeas Corpus, which was rey 
turned thus, Ego William Pope Mareſcallus ſupremæ Curiz Admiralitatis 
Angliz Dom. Juſtic. Sereniſſ. Reginz noſtræ in bre vi buic Schedulz annex. 
ſpecificat. Certific. quod infra vocat. Theodore Thomlinſon ante advent. 
iſtius brevis capt.fuit & cuſtodiæ mez commiſſ. ex eo quod dictus — 
Thomlinſon vinculo ſacramenti coram Judice Admiralitatis Angliz aftri- 
cus ad reſpondend. quibuſdam Articulis contra eum in dia Cur, dat. 
dec. ſubpena quing; librarum & c. contumaciter examen ſuum ſubire re- 
cuſavit , Idcirco, &c. And it was reſalved by the Court of Common 
Pleas. : 4. ; 

t. Chat the Court ot Admiralty hath no Cognizance of things done 
beyond Sea, and this appear plainly by che Statute: of 13 Ric. 3. cap, 5. 
the wozys of which Statute are, that the Admirals and their Deputies 
ſhall not meddle from conc or any | 
only of a thing done npon the ea, Vid. 19 H.6.fol. 7. Its things tranſitozy 
done beyond the @8as, are either triable in the Kings Courts, oz the par- 
ty gzieded may have his remedy. befoze the Juſfices. where tho Jad was 


in the Court of the Avmiralfy are'accoping 


2. That the pzoceedings 
to the courſe of the Civill Law, and therfozs the Court is not of Recozd, 
and by conſequence cannet aſſeſſe any Fine in ſuch -caſs, as Judges of a 


Court of Recozd may do. 0 991 . | 
tioned was inſufficient, as being too 2 
on 


3. That the Return abobe men 
nerall, becauſe it is not ſpecified foz what cauſe 03 matter Thomli 
was examined, ſo as it might appear that the Jnterrogatoztes were of 
ſuch things, as were within their Juriſdiction, and that the party ought by 
Law to anſwer upon his Dath, foz otherwiſe he might very well refuſe. 


T bis Caſe was intended to have been inſerted by my Lord Coke inte 
his 7th, Report, but not then publiſbed, becauſe the King -com- 
—— that it ſhould not be Printed, but the pudges reſolved 
at ſopra. 


Right 


thing dons within the Realm, but 


„e 


= — een ps Lon 


Right to Senats in the? Cor ven 
Church. A } Cale. 


— 


— — 


Right to Seates i in the chuck. 
Ogtvens Caſe 


Ce. did Livell againſt Pym, an Aber of this Gurl, fo; a Seat 

in a Church in the County of Devon; 79 Pym by Ber jeunt Hutrog, 
moves hy N Ya Loy 10 Pzohl W on up te : 2 1— None is 

d ck a Houſe e and e, and CE 
ſtate he hath in the houle, have had'a Seat in an Je ofthe Church : And 
it was reſolved by the Court, that if a Lo30 of Panne, oz other perſon, 

who hath Youſe and Land in the Pariſh time out of mind, and had a Seat 
1 Iſle of the ſame Chur ch. ſo that the Alle is ſole and pzoper to his 
Family, and they have maintained it at their own Charges, that ik the 
Bishop weuld diſpoſelſe him, pe ſhall have a Pzohib \ foz it hall be | 
intended that the parties Anceffozs, 0; thoſe whoſs Eltate he hath, have 
erced and built the Alle with the aſſent of the Parſen, Patron, and , 
nary, to the intent to habs it only to himfelf, But foz a Seat in the body 
of the Church, if a queſtion ariſeth concerning it, it is to be decided by the 
Dzdinary, becauſe the Free-holdts to the Parſon, and the place is dedicg- 
ted and conſecrated to the vice of Gov, and ts common toall the In- 
habifants : And therfoze it belongs to the 1Biſhop to oꝛder it inſuch man 
ner as the Service of God may be beſt celebrated, and that there be no 
contention-in the Church. And it is to be p;eſumsd, that the Dzdinary, 
who hath the cure of Douls,. will take ozder in ſuch caſes, accozding to 
right and conveniency, that is to ſay, to take cart that Gentlemen map 
haue places fif foz them, and the pooz people fit — foz them alſo: 
And the oꝛdet ing therof is a ntatter meerly Spitituall ; and with this a- 
gzecs 8 H.7.12. and the chick Juſtice cited the caſe of Dams Wiche in 9g 
H.4.14, and ſaid, the taſe there was, that the Lady bzought a Bill in the 
Kings Bench againſt a Parſon, Quare unam Tunicam vocatam a Coate 
Armor & Pennons, with the Armes of the ſaid ir Hugh Wiche her Pul⸗ 
hand, and a Swozb in a Chappel where he was buried. 

- Andthe Parſon claimed them es Oblations, and therfoze that they did 
be)ong to him: And there it is holden, that it one uſe to fit in the — 
tel. md hatt there a place, his Carpet, Livery, and Cuſhion, the 
tcannct claim them as Dblations, neither eught he to have the bed — 
foz that they werte hanged there in honcur of the deceaſed ; and therſeze by 
the ſame reaſon, although a Grabe /ſtone, Coat of Armoz, Tomb,&c.are 
annexed to the Free. hold cfthe Parſon, yet inregard the Charch is free 
to all the Inhabitants foz burying; the Parſon cannot take them. 

And the chief Juſti ce ſaid, that the Lady might have a good action dus 
ring her life, in the caſe afozeſaid, becauſe ſhe her ſelf cauſed the ſaid 
things to be ſet up there, and after her death, the Heir to the deceaſed ſhall 
aifo habe his Adion, becauſe that (as the Book ſaies) they were hanged 
there foz * hanonr of his Anceltoz, and therfoze they are in the nature of 
—— which by the Common Law belong to tde Meir, as being 
a of the Family : The ke Law of a Gzave-fone, Tomb, 
the like. 


'And this agzees with the Laws of other — Bartho Caſſaneus, 
fol 13.Concl.2 9. Action dat. fi aliquis arma in aliquo loco poſits , delear 
five abrafir, c. & in 21 Ed.3.48. in the a of Carliles caſe, it appoared, 

that 


”* oo Adin —— — 


Earl of Shrewsbtirie 2771 
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tion, koz il he path it by weer 


that the Dznaments of the Chappel of a pzeceding Biſhop, do belong to the 
ſucceeding Bilhop , and are meerly in (ucceCion, although that other 
Chattels, in caſe of a fole Coporation, vo belong tu the Executozs of the 
deceaſed party, and ſhall not go in ſucceſſion : ſo in the other caſe things 
erected in the Church foz the hdnbur of the. dead perſon , ſhall go to his 
Vetrs, as Hirelomes as in manner of an Inheritance. 

Note, that in Eaſter Term, 10 Jacobi, At was reſolved in the Curt of 
Star-chamber, iu the caſe between Hufley and Katherine Leyton, and 
thers, that if a man have a Youſe in any 950 and time out of mind pe 
and all thoſe mhoſe E tate he 1 * have ufed to have a certain Pew in the 
Church, that if the Dzviniary will viſplace bim, be ſhall have a Pꝛohibi⸗ 
» be has as good right in the Seat, as 
pe bath in his houſe ; but obſerve that he maſk claim it as belonging to his 
houſe, and not in other manner, foz pzoperly it belongs to the Inhabi⸗ 
kants in the Pannoz Youſe, if any Bannoz de, and not to the Panndz 
hich includes other Tenants, Farmers, and Jahabitanfs; But true it 
is, that the Dzvinary ſhall diſpoſe of common and vulgar Seats in the 
Church, where there is no ſuch pyzeſcription, as is aldzeſaid. 


— —  —— — —. = the % 1 — 


Earl of Shrewsburies Caſe. 


BY fozce of certain Letfers(bearing date 28 Martij 161) of the Lo 
of the pzivy Conncil, directed to ir Humphrey Winch, ir James Ley, 
Dir Anthony Saintleger,and Dir James Hulleſion ; they did certifie ta 
their Lozdſhips the Claim of Gilbert Earl of Shrewsbury, to the Digni- 
ties of the @artdome of Waterford and Barony of Dungarvan in Ireland, 
— by his Lett Patonts, i the tweatieth 1 
. ers n ery year 

of his Kaign, dis gzant to his chice beloved Colin John Carl of Shrewi- 

„in conſideration of his appzoved and lopall Services, in the City and 
County of Waterford, Pro eo quoque quod eundem conſanguineum no- 
firum prædicta terra noſtra Hiberniz in partibus illis contra inimicorum & 
Rebelliam noſtrorum inſultus potentius defendat, ipſum in Comitem Wa 
terford, una cum ſtilo & titulo ac nomine & honore eidem debitis ordina- 
mus & creamus,habendum to the faid Earl and his Yeirs Pales of his ba- 
dy, andfurther by the ſaid Letters Patents, did gzant the Caller; Lozd⸗ 
ſhips,Yonours Lands,and Mannes of Dungervan to the ſaid Earl and the 
Heirs Palos of his bovy, to hold the Ppemiſſes of the King am his Heirs, 
by Homage and Fealty, and by the Service of being his Majeſttes Senef- 
chall in the Realm of Ireland: Aﬀerwards in the Parliament called Des 
Abſencees, holven at Dublin in Ireland the tenth of May, the twenty eight 
of Henry the eight,by reaſon of the long abſence of George Earl of Shre 
bury aut of the (aid Realm; It was enactd, that the King his Yetrs and 
ACignes, ſhall have and enjoy in right of his Crown of Engl. all Honours, 
$annozs,Callles, X chips, Franchiſes, Pundzeds,Liberties,Count- 

Jacifvictions, Annuities, Fees of Knights, Lands, Tene 
&c. and all and ſingular Poſſeſſions, Yereditaments, and all other Paa⸗ 
fits, as well @pirttuall as Tempozall whatſoover, which the ſaid George 
Earl ot Shrewsbury and Waterford, 03 any other per ſon oz perſons had to 
his ule, t. King Henry the eighth, by his Letters Þ.;tents, the 4 
ä n 


Fart of:Shrewsbucies? toy 
Caſe. 82 


ninth ot his Ralgn, reciting the ſaid ®tatate De Abſenters, Nos prætniſſa 
bonſider antes, &'nolentes ſtatum, honorem & . —— Comitis 
diminare, ſed ampſins de cetta ſcientia & avero motu; ty. did gzarit 
to the (aid Eart and his Bette, the Abby of Rafford, with the Los ther - 
to belonging in the County of Notti , aid the Lozdſhip et Rotheram 
in the County of York, the Abbies of Cheſterfield, Shirbrook'ariv Gloſſap- 
dale in the Camty of Derby, with divers other Lands and Cenements 
of gieat value, tv be helden in Capite : And the ttettions were: 

1* Whethez by the long abſence of the Earl of Shrowsbury tht af Ite- 
—4 — wherof the King and his Subjeas wanted their defence 
anduſſikance there, the Title of the mou s {1d 03 fozkeitod; the laid 
Garl being Peer of both Realms, and refivitig here in England. | 

2. Whether by the ſaid Act De Abſentees, An: 28 H. 8. the Tilt the 
Dignity of the Earl of Waterford, be taken from the ſaid Earl, as well as 
y — Lands, Tenemente, and other Yereviftaments in the laid 

pecilied. 1 wet On 

And afterwards by others Letters Patents of the Lozds of the Council, 
oxtvd the twenty feventh of Sey be edief zul tes and 
the chief Baron were required to conſider fthe caſe, which was tacloſed 
their Letters, and were focertiffe their opinions ur che um 
-- Which caſe was argued by Comcel learned in the Low, in behalf of the 
tatv Earl, befoze the ſaid chief Iuffices and ee un wi 
they having taken gzeat conflveration and ement they had 
read the Pꝛeamble, and all the ſatd Ad et the 23 bf H. 8. It was unant⸗ 
mouſiy retol ven by them all, as folletet h. 5 et 

As tothe ürtt, tt was rein bet, char fozaſinych-as it does not appea 
what vefence was requiſite, and that the conſidet atton Tyecxts)y was nt 
formy by Dffice fo be by 2 that poltif, es cu att bf Shrewsbary 
- notwithif;avirrg voes remain Tart of Waterford, 

As to the ſeronv, it was refotvev, that the fd actor the 't 
of 8. De Ablentees, vath tot bly fake 
— him at the time of his creation, but afld the vignity if 


one may hade a vigniky without arry | 
nomen & onus, pet is it very inconvenient that Diguity be cloath, 
ed with Poverty: And in caſes of Wzits, and ſuch other legall pz 
ings; de is at counted in Lawa Noble mam, and ſs onght to be ca in 


refp:ct ot his Dignity, but yrt if he want Poſſeffions fo | hls 
fate, he cartrfot pzeffe the u ig in jaſtice fa bin a — 1 1 2 
tothe Parttament; and to was it reſofbeb in che cafe of che K Ogle, th 
Sea 0 £69: the hth, as the Wb bg, b ge or 
England, af n . dis ropozt : a thrtwze the ar 
of the 284.8. (as r l be ake 
way all 2 ay — v the — 95 Ad, Vi 
ven foz mat e of it. ae atbrn to the Mug, and the th gt Honour rakes 
in the Crown: And the cauſe of degzadation of George Nevill Dake of *"*? {© Pe- 
Bedford, is wozthy the obſervation, which was done by fozce of an Ad 
arliament. 16. June iy Ed:4.which Ad reciting the making of the caty 

Duke, doth erpzeſſe the cauſe of his deg2adation in wozds : 
And Brtomuch as it is openly known;that the ſaid Geozge not, or by 
Inheritance may have any livelyhood co ſupport the ſaid Name, Eſtate and 
Dippicy, or any name of Eſtate ; And often times it is ſo ſeen, that when R 
any Lord is called to high Eſtate, and hath not convenient livelyhood to : 
ſuppozt the ſame Dignity, it indaceth gzcat poverty and indigenee and cau · 

ſety 


Farluf Shrewsburies \ 
Caſe 


ſctheften-thnes g2zeat.Extozticn , Imbzacery , and Ypajntrnance to be 
had, to the gent trouble of all ſuch Cruntrier, where.ſuch ECate ſhall 
happen to be: Wherfoae the ing by the advice of his Lo Spiritual 
and Tt mpozall. and by the Ceminons in this pꝛeſent Parliament aſſem⸗ 
bled, and by the aut hazitꝑ of the ſame, o. daineth. cNabliſhefh, and enaaec th. 
that from hencekeꝛth the Came Creation and making of the (aid Duke, nd 
all the names of Dignity given to the [:{id George, on to John Nevill,. his 
Father, be from hencefozth vord and ol nene effca,8c, Ja which Ag theſe 
things are to be obſerved. 


1. That although the Duke bad not any Poſſeſſion to ſupport hs Dig- 
vity, yet his Dignity cannot be taken from him without an AR of Par- 
liament. 


2. The Inconveniences do appear where a great State and Dignity is, 
and no livelyhood to maintain it. | wy 


3. It is good reaſon to take away ſach Dignity by AR of Parliament, 
and therfore the ſaid Act of the 28 H. B. ſhail be expounded according to 
the generall words of the Writ, to take away ſuch inconvenience ; al. 
the ſaid Earl of Shzewsbury be not only of great Honour and Ver- 
tue, but alſo of great Poſſeſſions in England, yet it was not the intention 
of the Act to continue him Earl in Ireland, wheo as his Poſſeſſions in 
Ireland were taken away from him, but that the King at bis pleaſure 
might confer as well the Dignity as the Poſſeſſions to any other, for the de- 
fence of the ſaid Realm. And the ſaid Letters Patents de Anno 29 h. 8. 
hath no words to reſtore the:Dignity, which che AR of Parliament hath 
taken away, but it was not the intent of the King Diminacre ſfatum, bono- 
rem & dignitatem ipſius Camitic, hut augere his for maintenance 
of his Dignity, for ſo much appears by this word Aagere, for he doth by 
the ſaid Letters Patents, with exceeding great bounty increaſe the Revenues 
of the ſaid Earl in England, which the King did think was an encreaſe of 
large Poſſeſſions in England, inſtead of all that which was taken away from 
bim by the AR of the 8 h. 8. 


And wheras it was objcaed, that the generall wozbs Honors and Heredi- 
taments ate explained and qualiſied by the ſaid wozds Relative ſa t, 
Which the ſaid Geozge, or any to his uſe hath; and therefoje it ſhall not bs 
intended of any Honour oz Yerevitament, but of ſach whercf others are 
ſeiſed to his uſe, and no man can be ſeiſed of the Dignity , and therfoze 
that the ſaid Ad defh not extent fo it: but that it is to be underſtood Red- 
dendo fingula ſingulis, and theſe wozds, Which the ſaid Geozge Earl hath, 
are ſufficient to paſſe the Dignity, and with this agzees the opinion of all 
the Judges of England in Nevils caſe upon the like wozds in the Statute 
of the 28 H.8, in the ſeventh part of m Repozts , fol. 33, &.34. 
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Juriſdiction of the Court Parliament in 
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Hil. 2 Jac. 
Juriſdiction ofthe Court of Common Pleas. 


opin{ons untill this Term. 
Tanfield chief Baron, Snig, Althem 
CYetverton amd Williams Juſkices 


na eſt veritas & pravaler: He my 


of the Common Bench in , 
the ench in this point, by which the Zorifdiction of 


— Parliament in Ireland. 


TTA did wzite to the two chetfe Juſtices aud 
chetfe Baron in theſe ways After our hearty commendations co 
Lordſhips: Whereas his Majefty for divers weighty conſiderations h 
reſolyed to bold a Parliament within che Regime of Ireland. And chat by 
an Act made in the tenth Jews of B., called Poynings Aa, It is pro- 
vided. That all ſuch Bills as hall be offered co the Parlament ber, ſh 
be firft tranſcribed hither under the l of that Kingdgm, and Ra. 


Feil m, | ha- 
vin n ten ad Sajpote tion dete; Mali de put under the great 
Seat of this Kihgdom, and ſd te 1 1 2 the 2 

1 * * | . 


ment, foraſmuch as chere art birber from chence 
divers 


ht a. A. 
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divers Bills, as well pablick as private, ſome of which Bills were firſt agreed 
on here, ſome others were framed and conceived there, and coming now 
hicher may happily receive amendment and alteration ; We have thought 
meet for avoidance of any queſtion, or inconvenience that may ariſe of the 
manner & form of proceedings in amending or altering of thoſe Bills, here- 
by to pray aud require you, calling to you bis Majeſties Attorney and 
Solicitor, to look into Poynings AR, and to conſider of ſuch courſe as 
ſhall be fitto beheld concerning the ſame, fc. Dat, ultimo 7 anii 1612. 


.Upon which in this Term the ſald chief Juſtices, chief Baron, Atta; 


ney, and Solicitoz generall were aſſembled two ſeverall daies at Serjeacts 
Inne; and they had not only conſidered of the 10 H 7, cap. 4. called Poy- 
nings Ad, but alſo of an Act made in the Realm. of Ireland, 3 and 4 Phil. 
& Mar.cap.4. intituled, An Act declaring hom Poynings Act ſhall be ex- 
pounded and taken: #03 by the ſaid Ad of the 10 H. 7. it is pzopided, that 
no Parliament. be bereafter holden in the ſaid Land of Ireland, but 
at ſuch ſeaſons as the Kings Lievtenant and Councel there firſt do terti⸗ 
fie the King under the gzoat ral of that Land, the cauſes and conſidera- 
tions, and all ſich das as to them ſeemeth ſhould paſſe in the laid Par- 
liament: Aud ſuch Caules, Conſicerations , and Aas affirmed. by the 
King and his Conncell, love gow and expedient foz the Land, and bis 
Licenſe thetupon, as well in affirmation of the (aid Cauſes and Acts, as 
to ſummon the ſaid Parliament under the gzeat Heal of England had am 
obtained: That done, a Parliament to be had and holden after the fozm and 
effect befoze rehearſed: And if any Parltampat-be polden in that Land 
hereafter, contrary to the lamm and pzoviſion afqeſaid, it be dermed void 
and of none effec in Law. Upon which Ac divers dcuvts and amblgui⸗ 
ties were tanceibed, ſome wherof were of gzeater difficulty.then others. 
And firſt, A doubt was conceived, whether the ſatd ad oi the 0 of H 75 
does extend ta the Succeſſozs of H 7. foz that the Ad ſpeaks; nnly of the 
King generally, and not. of his SucceCozs, af the Qacen- Mary were 
within the woꝛd ing; and althangh theſe were not matters of gꝛeat amy 
biguity, foz that this wozd KING, which impozts his politick Capacity, 
which never dies, and being ſpoke indefinitely, does extend in Law to all 
his Succeſſo2s, yet is this ſo expounded by the laid Aa of 3, gn Phil. and 
Mar. viz. That the (aid Ac of the 10 of H.7. ſhall extend to the Kings and 
Queens Pajeſtv, her Yeirs and Ducceſſozr. Decondly, Where the Act of 
Poynings ſates, The Kings Lievtenant and Conncetrhere,afertiple didariſe; 
that if the King app3int one 2 — name of his Deputy, oꝛ Lead Juſtice, oz 
ik he conſtitute two Loꝛds Juffices;thief Governoz oz Governcurs, and the 
— therfoze it is explained in the Ad of — 2 & 3 Phil. & Mar. 
that the ſaid Act of Poynir all of th6p.-\ Thirdly, The gzeateſt 
and meſt difficult doubt Ur hols 02ds of the Act of Poynings : 
And ſuch Cauſes, Conſiderations, aad Acts affirmed by the King and his 
Councell to be good and expedient for that Land, &c. Whyether.the 
may make anꝑ change ozalteratiqn of the cauſes, conſtderatfoyg', oz afts 
which ſhall be tranſmitted hither from the Lisvtenant and Tehncall of 
Ireland. foz that it is not affirmative, but cozrectton and alteration'erthem; 
and therfoze it wis neceſſary to explain, that the Act of the” K A4 phil. & 
Mar. was in theſe wozds, Eit her for the paſſi the ſaid Aﬀts, and in ſuch 
form and tenor as they ſhould be ſent into gland, or elſe for the change 
or alteration of them, or any paxt of the ſaine. , Fcutthly, Another queſtion 
At the 


was upon the wo2ds of the fi if Act, Viz. Thar done, a Patlizment to be had 
and holden, &c. I atthe ſame Pa daa wich hve be 
firmed oz altered here, may b « ted thozity of the Parliament 


there, 


* * —— — — — 


Parliament * 


Ireland. 


* the which is — the laid laſt Act in theſe wozds, Viz. For 
paſſiag and agreeing upon ſuch As, and ao others, as ſhall be ſo return · 
ed under the great Seal of England. Fiſtly, .Gzeat doubt did ariſe on 
theſe wozds, T hat done a Parliament to be bolden, whether the Lievtenant 
and Councell of Ireland, after the Parliament begun,and Pendente Parlia- 
mento, may upon debate and conference had there, tranſmit any other con- 
ſiderations, Cauſes, Tenozs, Pꝛodi ſions.and Owinantes, as ſhall ſeem to 
them to be good to be enacted at the ſaid Parliament within the Realm of 
Ireland, the which is explained be the ſaid 3 & 4 Phil. & Mar. by expzeſſe 
woꝛds, that they may 

Note Reader, the order of Proceedings and Cammons of Parliament i in 
Ireland; Firſt, the Lievtenant and Councell do certifie under the great 
—5 Ireland the _— —— od all ſuch Acts, as 

to to be in Parliament, ſo that originally it is to 
= 2. They are to a+ bs — or changed, and ging hog! * 
the great Seal. 3. Licenſe undes the grent Seal to ſummon and bold a Parli- 
ament. 4. To be done Pendente Parliaments, a8 it appcars ought to be. 

And tt was unanimouſiy reſolved, that the Caules, Conſtoerations and 
Acts tranimitted hither -under-the:gzeat Seal of Ireland. 1. be kepe 
and pzeſerved here in the Chancery of Bagland, and hall not 
2. If they be affirmed, they ought ta be tranſciibed under the g:2a "eat p 
returned into Ireland, x all that which paſſes the Seal ought to be en- 
rolled here in the Chancery. 3.Þf the acts raul 102 hither be | 
altered oz changed dere, the act ſo: ut d, caught 
to be returned under the nest mel Fag. al cri; 
gzeat Seal of Ireland, which remain 
mended, but the amendment ſhall be u 
ſaid,returned into 
allowance by thoſe in Irela | 
ſo the amendments 92 alterations move hers 
trancnitted here from Ireland, are with the W | 
cel of the Ring altogether under the g22at ſeal of.lreland, and io all the acts 
which ar e affirmed oz altered, are returned together uader the gieat᷑ ſeal of 


Eng Bee 10 H.6.8.which begins Mic, 18 H. G Rot. 46 coram ener he 


Pat l. in Ireland was holden there befoze Poyniogsuct. And (ce er act 
made at the Parl. in Ireland in the ſame pear of 10 ff. 7. c. aa. it is enzcted, 
that all Stat. late made _—_ tyis Realm of 


an zing 
5 dee⸗ 


to the common and publick Anal of the ſame, 


med good t effective in the L | 
within this land of Ireland, in all Ne 
the teno2 « effect of the ſame; Andover that, byt 

ther and every of idem be authozi 

Realm of I. and if any ſtatute oz Catutes have 
Lam heretofoze to the contraryXbat t 


ty afgzeſaid , be adnulled and revoked, void and of none effect in the 

And obſerve, that this woꝛd (late) in this act,hath the ſame ſence as before) 
ſo that this act extends to all acts of Parliam. m ide in Eng. befoze the act 
of 10 H. 7. And that is the reaſon, that all acts of Parl. made in Eng. befoze 
this act concerning Ireland , but only general acts made ſince the ſaid act 
of 10 H. 7. do not bind them, becauſe that (as it hath been ſaid) they have a 
Parliament foz the Realm of Ireland, and thoſe of Ireland do not come to 
dur Parliament, vid:R:3. 12. Hibernia habet Parliamenta & faciunt leges, & 
noſtra ſtatuta non ligant eos, quia non mittunt Milites ad Par liamentum, ſed 
perſonæ eorum ſunt Subjecti Regis, ſicut Inhabitante: Calinæ, Goſcogaiæ & 
Guienæ. But 


— — — — ñ 


— Ne {by _—_ — 


diction 


BN queſtion is m ide of this in ſom? of our IB2oks, vid. 20 H.6.8, 32 H. 
6.25.1 H. 7. 3. 8 H.7. 10 fich 3. ptoceſſe 254. 10 Bd. 5. 41, 13 Ed. 2. titulo 
baſtard, 11 fl 4.7. Ed:A 27. Plow lens Comment. 368. 13 Bliz. Dyer 35. 

2 Eliz: Dyer 36 6.Calvins Cite in ths ſeveuth part of my Repdzts, 226 14 
Ed. 3.184 Pzevend tn England is m Bich ip of Dublin in Ireland, 
Er ä 

Dee the Statute of Ireland, upon what Books and Aus ofParllament; 
this queſtton is now by common experience and opinion without any ſctu⸗ 
pte. refolved, That the Aas of Parli ument made in England face the Au 
of the 10 H. do not bind them in Ireland; bat all Aus mae in England 
deldze the 10 H. 7. dy the dals Act made in dead An; 10 H.7, cap. 22. D9 
bind them in Ireland. 


Nor that Camden n ing at Armes lobe me, that tome held that if a 
Baron dies, habing iſſue divers D iunhtors, tho King may confer 
the Dignity to him who marries am of ther; aw bath been done in divers 
caſes, Viz." In the cafe of the L Cromwell; who had tiſue vivers Daughs 
ters, and the King did confer the Dignity u pon Barchier who married the 
youngeſt D mgyter, and de wen call Lid Otomwell: And ſo in other 
eaſes: And he ſatv,thxt the Earl of Gloceſter, h had married the Daugh- 
fer of Niang Henry the-fhird, and ths Cimatede after married Mount 
Hermet, wn was ber 1 Secretary, o which the King impꝛi⸗ 
ſaned him; and after reſtoꝛed to the favour, ducing the mino⸗ 
5 — and 2. — cams 
285 as of full ate, de was Pars 
of Gioveſtvr, amv the other by the name of 
de dato, e e os ta- 
e, 


Due, Patqiiefl, 
ce | 
Pale == - the 
the Reer iy wherol he took yis ume and Dignity ; 
non habemus talem 


Dignity. a F 7 on. 


it a cane 
tht appears hat by the ccleflaftick, 


none Jariſdlaton, unteſſe he be within 
e dt ep rThath | becaiiſe nene may pzonounce ercommunica- 
— And chers it appears, that as well the Ke- 
2 wy Fa np | a ent ne ̃ — 
37 H,$.cap.17. Al buche he be aaf man, 
may execrite 9 
Note atfo, warden tif Court, Seeger Inge oſt its 
any Chu A ent dat 19 a5 he mug rotuirn home again to 


— N — eee. ther may have 
within a pr | 
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this ſumm lo given, and declare 
on account parcel of the intire 
ſo in part advanced,ſhal 


gen, and gives to one of them a hundzed 
alt, and then dies wazth 9201. in this caſe 
„and the Executozs ſh ill have but thzee 


t between the Childzen: which 
re ch ill net be equality among the If- 
d cu3ht ia mę opinton to have the pze- 


be ed of a houſe and term foz years, doth debiſe fo2 years, does de- 
mile this to his Wile foz life, ths tem inder over, and des, all his Debts 
being paid; If the Widow enters generally, and converts the pzaftts to 
her own uſe, and not to pious Wozks ; this ts a determination of her &⸗ 
lection: And this is the generall cafe, and therfoze it is good that it be 
ſpectally found. . 


Haynes Caſe. 
Nas. in the Lenten Aliſe holven at Leiceſter 11, and 12 Jac, the caſe | 


— -— 


— 


Note, it was halden by the Judges in the Kings Bench; That ir a mm D. g. 


was, That one Willtam had digged up the ſeveral! Graves 2 to 
of three men and one Woman in the night, and had taken their winding ing gi, Wind- 
Sheets from their bodies, and buried them again : And it was reſelved by who hack 
the Juſfices at Serjeants Inne in Fleetſtreet, that the pzopertp of the property in 
| em. 


emain the Owners, that is, in dim vo had pzoperty therin, 
* body was therwith - ror the dead body is not tapa⸗ 
ble of it, as in 11 H. 4. If Apparel be put upon a boy, this is a Sift in 


Law, foz the boy hath capacity to take it, bat a dead body being 


on tho body, ez the reverence towards if, to expzeſſc the hope of Refarre- 
«ion, Allo a man cannot relinquiſh the pzoperty he hath to dis Goods, an- 
leſle thep be veſted in another; and accozdingly at the ſaid Aiſes, he was 
ſeverally iqviged fo; taking of each of theſe Sheets : And the firſt Mdic- 
ment was of petty Larceny, foz which he was whipped : And at the ſame 
Aſſiſes he was alſo indicted foz the Felonious taking the thzee other ſheets, 
faz which he had his Clergy, and ſo eſcaped the ſentenc e of death, which he 
well veſerved, foz this inhumane and barbarcus Felony. 


Gg Hil, 


of earth, hath no capacity ; alſo it ts no Gift to the perſon, * 


ns er N 
| Caſe. a 
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Hil. 11 Jacobi. 
Earl of bas Caſe. 
laintitr, aud William 


are Fo ＋ 6, Defendants, fo; 


the truſt and intereſt af a Far ay in the Coanty of Chefter: 
At was relolbed by the L C . 50 2 Juſtite ol England, the 

Mater of the Malls, 5 — and Wipch 
1. Chat the Chamberlain of Chefter, he i fle Anne dt Tquity, can- 
2 wherin grades he cant. be a Judge in 
ty, the Suit all be heard 


Edunen Palatine, he who hath 
a Pa | 


3 Pala - 12. a rg 


5 to 1 72 in equity 12 8 
in re pꝛoceedings in Chancery ho dine 

ſon 1 — rcd bet laln i 

the party ; and therfaze, Ne curia Domini — 7 deficeret in jaſtitia exhi- 
benda, the Suit ſhall be here in the Chancery, faz elſe the Subjec (hall 
ur right, and yet hade no remedy, mich will de inconventent. 


this does perſue the ceaſon of the Law, as appears 12 
Ed 3.tit. Juriſdiction, 8 Ed;2.AM. 02S ENS Q-30 H.6. 6.7 H. G.. The 
Caſe of the Lozd of tha Parches of an Acton wilt lye in 


Wales, pet becanſe he which bath cauſe of Action carmot have Juſtice 
there, he ſhalt ſue here in tde Kings Bench; foz where the partientar 
Courts cannot do Juſtice to the parties, they ſhall ſne in the Kings gene⸗ 
rall Court at Weſtminſter, 11 H:4.27. 8 Ed: . &. in all caſes where it ap- 
pears to the Court, that thoſe who have liberties to take Contzans, do 
| fail of right, as in matter of fagraign plea, c. the matter (hall be determi⸗ 
ned in ths generall Courts at Weſtminſter. - 
| Note; 3. It was reſolved, that the king cannat gzant a Commiſſion fodefer- 
Cauſesin e- mine any matter of equity, but it ought ta de datermtyed in the Court of 
ny Way Ba Chancery, which hath had Juriſdigion in ſuch caſe time ont of mind, and 
= - ved by Com, Dad alwales ſuch allowance by the, Lale: But (ach 'Commilfions oz new 
N miſſiont chall never have an buf dave deen refatvey 
» as it wag agzeed in P caſe, 


conMeration had of the Cer of the Lo | 
Ke — * en 5 


5 | Law alledge them. ta hg. p place within Yi 
| ag Toirton of the Court, 
AS that Ay wore done within the County tine: Wer Dyer 13 Efiz;1fol: 


202. 716 Office found by Mandate out᷑ o Nn o Land in Cheſhire ts 
void, 


Forms and Orders of? 
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Parliament. 
Forms and Orders of Patliamenr. 
4＋ of Commons, when the 5 is cholen, he in his place 
There firſt ſhall ſit down, ſhall diſable himſelf, and hall prag Proceedings 


S gy pers andy Elcaion-:: bat after be is put into the 


then, þg hal tall ip thom« (ha wit er 

wy fo the ing, ſo may not be veceived. - 

But note, 5,8488 & day of Parliament ſhall it in the up⸗ 
per Houſe of Parliament, and there the King oz the Lozv Chancellaz by 
his Ul relate and how the cauſes of calling — 
ment, the k 1 founded on the wazys of the Mit 

.of Parliament (which is a goo Subjes ta treat on, & c.) and then in the 


concluſian of the Pzation, the Commons are commanded to chuſe a un 
and learned man to their . Upon which the Commons ſhall pze- 
ſently aſſemble themlelves ip the lower houſe, and he is tobe a Pember 
of their Parliament, and be (all diſabele ah wry my ſupra; 
Amd two oz thꝛee dates after the Comm pzeſent their ſpeaker in 
the upper houſe tothe ag, whore don re diſable himle tf again to the 
King, and in molt Ly manor ſail intrest the Ding to command 
them fo chooſe a moze lulficient man: And after: he is allowed by the 
King, then be ſhall make an D2ation, and in the concluſton ſhall pzay the 
four uſuall Petitions ; the 1 Ozation being anſwered by the Lozd 
Chancetioz, and his Petitions attowev,” the @peakcs and the Commons 
ſhall depart to the houſe of Commons, where the @peaker in the Chair 
ſhall requeſt the Commons; :tdir-iriafirmch as they have choſen him foz 
their month, tbat they would aſſiſt him, and favourably accept his pꝛoceed⸗ 
— — do pꝛoceen ait of an antaignes and ſiacere heart to do them 
ex bice 
Note, in the lower houſe, when a Bill is read, the Speaker does open 
the parts of the Bill, ſo that each Member of the houſe may 
the tutentton of each part of the Bill; and the like is done by 
Chancettoz in the upper houſe ;. then when it is read the ſecond time, ſom⸗ 
times it ts ingzolſed without any Commitment, but then the Speaker 
makes queſtion & it in this manner: The queſfion is, Whether the Boy 
ſhalf be eogroſſed, or not, As many as would baye the Bill ingroled, fa 
fay, Ven, and as many as would not, ſay, No. 75 92 
But in the upper houls of Parliament when ſach quettian is made d 
bout enggufſing,. if there be no contradiction , the Lozdg- db. not deliver 
* alfent ia[faying., Content, oz their dillent in ſaying, Nos con- 
H ding the ting: but ii there be contradiction, 
is tries eriati, dy content, oz net coatent, but neither in the. upper. oz 
ſowrr houſe, 11. 8 Chancellozoz @peaker ſhall not repeat Bill oxan 


amendment du on 

hen a Bilt ts committed fo the ſecond reading, then il the Commit 
tres amend tt iu any point, then they thall wzite down their amendments: 
in a paper, and half direc fo a line, and between what waꝛds the amend» 
ments ſhalt be pur in, oz what. wens ſhall bo intorlined, and then, all Gail 
be ftrgzoffev in a Bill. 

And il a Bill paſſe. in the Commons hauſe. and the ode amen the 
Bil when it is ut to the upper honſe, they do as befo29 ſhew tho line. and 
between what wo2ds, and altar tho amendments axe ing e Wer 

cular 


in Parliamens 


ES eos * 
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Valter Chutes 
Caſe. 


New erected 
Oſnce void, 


ticular references, and the Bill with the amendments are ſent again to 
the houſe ol Commons where they affirm them: the amendments are read 
thꝛee times, and then they inſert them into the body of the Bill, and ſo 
E converlo, of a rates Cres firſt in the upper houſe. But note, 
that in none of theſe cafes the intire Bill ſhall not be read again in the 
houſe wherin they firlt paſſe, but the amendments only, foz no Bill hall 
be read above thzee times. & 

No Lozd onght to ſpeak to rhe Bill two times in one day. Alſono 
Knight, Citizen, oz Burgeſſe ought to ſpeak above once to ons Bill in one 
day, unleſſe ſomtimes by way of explication. | 

publick Bills, unleſte the 


No pzivate Bill onght to be read befoze the 
one houſe 03 the other do require it. | 
Note, in the houſe of Commons, thoſe that are fon the new Bill (it 

there be a queſtion of voices) ſhall go ont of the houſe, and thoſe who are 
againſt the Bill, and foz the Common Law oz any fozmer Law, ſhall Cit 
Till in the houſe, foz they are in poſſeſſion of the old Law: And in the up- 
per houſe two Lozds are appointed, one of the one part, the other of the o⸗ 
ther to number the voices. ; 

In both houſes , de which firſt Kands up to ſpeak, he ſhall firit ſpeak, 
without any difference of perſons. | 

When a Bill is ingzoſſed at the third reading, it may be amended in the 
ſame houſe in any matter of ſabſtance, a fortiori, the erroz of the erroz of 
the Clerk in the ingꝛolſing may be amended, &e. 


— — — 


Paſch. 12. Jac. 
Walter Chutes Caſe. 


ter Chute Sewer to the King, did erhibife a Petition to the 

King, that foz the ſafefy of the Realm, and the ſecurity of ſtran⸗ 

gers within the Realm, that the King would vouchſafe to erect a new Ol⸗ 
fice of Regiſtrinq of all ſfrangers within the Realm , except Þerchant- 
ſtrangers, to be kept at London, and to pant the ſaid Office to the Peti⸗ 
tioner, with a reaſonable Fee, oʒ without a Fee: And that all ſtrangers, 
except Perchant-ſtrangers,might depart the Realm within a certain con⸗ 
— 2 ir they do not repair to the ſaid Regiſter, and take a Bil- 


let under the Regiſters hand: Which Petition the Lozvs of the Com- 


cel did refer to me, by their honourable Letters of the 13. of Novem. 1613, 
that J calling tome Conncel learned in the Law, could conſtder what the 
Law is in that behalf, and huw if may ſtand with conveniency and policy 
of Stats, to put the ſame in execution, and by whom it ought to be pcrfoz- 
med: And upon conference had with the Juſtices of the Common Pleas, 
and the other Juſtices and Barons of Serjeants Inne in Fleetſtreet; Jt 
was reſolved, that the erection of ſuch new Dffices, foz the beneflit of a 
pzivate man was againſt all Law, of what nature ſoever ; And therfo:e 
where one Captain Lee did make ſuit to the King to have a new iſice to 


make Inventozy of Goods of thoſe who died teſtate oz inteſtate ; It was 


reſolved by the Lozd Chancelloz and my ſelf, that ſuch Gzant ſhall be ut- 
terly void, although no certain perſon hath it, and that this was againſt 
Common Law, and the Statute of 21 H.8, In like manner another ſued 

| to 
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Walter Chutes? © 
Caſe. | 
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to have the Kegi@ring of Birth-vates, and the time of the death gf each 


perſon within the Realm, and that it might be on Recozd andauthenticall: 
$0 Mich, 19 Jac. To make a new Dffice in the upper Bench, foz the only 
making of all Latitats at the ſuit of the Lozd Davbigny, and after him ot 
the Lo2d John Hungerford, and others, was reſolbed to be void. 0 Lictle- 
tons ſuit, to name an Officer to bea generall Regiſter, oz rather Tabler, 
02 Indexer of all Zudgements, foz Debts and Damages, Recognizances, 
ils, Dbligations to the King, Deeds inrolled, Fines upon Offenders 
in the Star chamber, and other Courts whatſoever : and this was pzeten- 


zeſcription: the 
Law oz Cuſtom may not be changed without a Parliament, and ſo it was 
reſolved Hil. 12 Jac. Regis; and divers other (uch inventions were reſolved 
to be againſt Law and Recozd. | 


As tothe ſecond, in the caſe of Sir Walter Chute, concerning the con- 
veniency oz inconveniency of it, it was reſolved, that it was inconvien( 
ent foz divers cauſes. 1. Foz a pzivate man to have pzivate ends. 2. The 
numbzing of Strangers by a pzivate man weuld infer a Terroz, and the 
King and Pzinces of other Ceuntrizs will take offence at it, and will do 
the like tothe Kings Subjects, 3. It is to be conſidered what bzeach it 
will be toformer Treaties. 


As to the third, in the caſe/of Sir Walter Chute, that may be perfozmed 
without any inconventence ; and ſo it was deviſed by the Lozd Burleigh, 
and other Lozds of the Councel : An. 37 Eliz, viz. To wzite Letters to the 
Paſozs, Bayliſks, oz other head Dfficers vt every City, Bozough, q Town 
where any rangers are reſident, to certifie how many ſtrangers, and of 
what quality are in their Cities. c. the which they ars to knew in re» 
ſpect of their Inhabitants, and Contributions to the pooz, and other chars 
ges, and this may be done without any waiting. | 

Which Suit being made to the Lozvs, was well appzoved by them, 
and the Suit utter lx diſallowed the 3. Dec. An. 3 H.8., Commiſſion gzan- 
ted to divers, to certiſie the number of Strangers. Artificers, with the 


number of their Servants within London, and the @uburbs therof, c. 
accozding tothe Statutes : Mee Candiſh caſe, 29 Eliz. foz making of all 


Wizits of Superſedeas in the Kings Bench. = 1 

13 Elia. A gzant of an Dffice to Thomas Knivet, to examine all big 
Pajelttes Auditozs and Clerks of fhe Pipe concerning their Dices fog 
years: It was reſolved by the Court to be againſt Law, fog it belongs to 
the Barons who are Judges; and it is alſo an Anvocation in a Court of Au- 
ſtice.25 Eliz:A Gzant of an Office toTho.Leichfield to examine all deceits 
ralſe allowances of the Queens Officers foz eight years, reſoved to be void. 

The making of Subpcenas in Chancery anciently belonged to the fix 
Clerks: The late Queens Pajeſty gzanted the ſame by Patent to 


ticular man. | | 152% 
* Che kee ping and filing of Afkidavits in Chancery ancienti belonged 
to the Regiſter. The Kings Pajeſty that now is, gzanted the ſame ta one 


+> 


ticular . ic} 11 v4 6 
he erecting and putting doton of Annes hath been ancientie in the 
power of the Juſtice of Peace. Vis Pajeſty bath given that power by Pa- 


. 


tent to a particular man. f 
* 9 The 
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The taking of the Depoſitions, and all other pzoceedings befoze and 
by ch 


ion which hath uled to bs taken and kept by the Commiſi⸗ 
oners themſelves, oz fome Clerk of thetr appointment; his aj eſte hath 
gzanted the ſame by Patent to one particular man. 

Che King by his Letters Patents gzanted to Simon Darlington the Ol, 
ftce of Alveger, and limited what Fees he ſhould take. | 
The ole dzawing, Wziting, and ingzoſſing of all Licenſes and Par- 
dons was gzanted to Edward Bacon Gent. with the Fee that had fo;merly 
been taken, and a Reſtraint foz all others,8c. | 

Che Dffices of Subpœenas wasgzanted to Thomas George and others [ 

during lite, with the fee of 2 s. and a reſtraint that no others pzeſume to 
make thoſe Wits. 
The Otkice of making and regifring all manner of aſurances and o- 
lictes,&c. was by Letters Patents gzanted to Richard Gandler Gent. 
with ſach fees as the W02d Pajoz and others ſhould rate, with power to 
rate fees, and a reſtraint of all others, &c. which was during pleaſure, aud 
afterwards to him and others during lives. 

The Dffice of wziting Tallies and Counter-Tallies gzanted to Sir 
Vincent Skinner. 

The Ockice of ing2oCing Patents to the gzeat Deal, and an encreaſe cf 
tees gzanted late t2 Str Richard Young, and Þr.Pye. 


— — — — — —- — 


Sir Stephen Procters Caſe. 
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— 1 1 Era pꝛeferred in the {tar Chamber by the Attazney-gens- 
Star chamber, Len, agatnit Stephen Procter, Berkenbrad, and others, fog canda ll and 
. Conſpivacy the Carl of Northampton. aud the L Wooton. At the 

hearing ef this caſe, were pꝛeſent eight Lazys, Scil. The chief Baron, 
the two chief Juſfices, two Biſhops, ane Baron, the Chancollog of the 
eSttidiquer, and the Ln Chancelioz: And the thee chief Juſtices, and 
the Tenmpozall Baron condemned Dir Stephen Pr octer, and fined and im 
pziloned him : But the Lngd Chancellos, the two Biſhops, and the Chan- 
cenoʒ er the Srehoquer atquitted him. And the queſtion was, if Sit Ste- 
phea Procter hall bs condemned e acquitted ; and it ſeemed to ſane cf the 
Clerks Prima facie, that the better ſhail be taken foz the King, and that 
de (hall bo condemurd, bait others were of the cantrary opinian ; and 
heroupon tho matter was referred to the te chief Juſtices, calling te 
thotr auen ce the Kings ivarnev Conncel : And fic they refalted, that 
this mult ve determinad by the Pzeſideats of the Touct of Stat 
Thaander, 425 Gat Count in agninſt the rute and oder of all other Courts, 
fi) ti the Kings Bench. tho Cammmon Pleas, d the Exchequer, az in the 
— — — are aembled, if the Juſt i- 
res ute cquatly „ ne met can be giben. Aud ſoit is in the 
Ccurt of Parliament ; and therfoze this ccurſe. ought to be warcantedby 
tho culbem of tha Court: Aud as ta that, two Pzeſidents only were pꝛodu⸗ 
esd fo} the maintenance of the (aid Cuſtom, Viz. One in the Hilary Term, 
39 Eliz. between Gibſon Plaintiff, and Griffich and others Pelenaants, 
hers the Coinplaint was fo a Mc, orm i the hearing of the Cale, there 
was vightpzeſone, four gave thelr jung that the Defendants were 
guilty, but the other four, wherof the Lozd Chancellq was ane, p;oucun- 
. ced | 


Sir Stephen Profors? = 
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cod the Defendants not guilty, and no ſentence ot —— — ever 


" wieanour fo; pzocuring 
cheat : And eight wers in pzefence at the 
fcur found the Defendants guilty of Foggery, 
ment accoading to the Statute ofthe 5 Eliz. but the others, whereof the 
Lozd Chancelloz was one, gave fentence, that the Defendants were guilty 
of the Pilſdemeanour, and not of the Fazgery, and impoſed a Fine of 5001. 
only, which de cres was entred arcozvung to the T Chanceilezs voice,al- 
though the ſentencs en the other (de was mo2e beneficiall foz the king, 
and uo other pzeſivent could be ſound in this caſe, the which I have repoz- 


ted tyis Ter m. 
Nee the exaction under the good name of Benevelence in gan in this C eren 
manner. Beacvolence, 


When King Edward the fourth, had a Subſedy granted to him in the 
12 Edw.4. by Parliament, becauſe he could have no more by Parliament, 
and without a Parliament he could not have any Subſedy to be levied of the 
Lands and Goods of the Subject, he invented this hife or deviſe, in which 
three things are to be obſerved. 

I. Thecauſe. 

2. The Invention. 

3. The Succeſſe. 

I. The Duke of , who had married Margaret, the Siſter of 
Edw. 4. ſolicited King @dward to joyn in War with him againſt the French 
King, to which the King conſented , becauſe he ſought revenge a- 
gainſt the French King for aiding the Earl of Warwick, Queen ÞParga- Hall: 
ref, and Prince Edward, and their party, and therfore, to make War - 8 | 
gainſt the French King, was the cauſe. . | — 

2. The invention tas, The King called before him at ſeverall times a 
great number of the wealebic& of bis Subjects, to declare to them his ne- 
ceſſity, and his purpoſe to levy War for the honour and ſafety of the King- 
dom, and demanded of each of them a certain ſumm of money, and the 
King treated with them, with ſuch great grace and clemency, and with ſuch 
gentle prayer to aſſiſt him in his neceſſity, for the honour of the Realm, that 
they very freely yeelded to his requeſt, for the honour and ſafety of the 
Realm. Amongſt the reſt, there was a Widow of a very good Eftate, of 
whom the King meerly asked what ſhe would willingly give him for the 
maintenance of his Wars; By my faith, quoth Che, for your counte- 
nance ſake, you ſhall have twenty pound, which was more then che Ki 
expected; the King thanked ber, and vouchſsfed ro.kifle her, upon whic 
ſhe preſently fworc he ſhould have twenty pound more. 

1. The ſucteſſe and event was; That wheras the Ring called this a 
Bonevolence ta pieaſe the people, yet many of the people did much grudge 
at it. and called it a Male) ; 

Primo Ed. 5. inthe Dzation of the Dake of Buckingham in Guild hall in 
London, be inveighsd,amongt other things, against this Taxatian under 


not be charged with ſuch 
tendeth to the ſabvertion af the Law,and zeRcugion y Ab aſp 
pears in the Pzoamble (where any (ach charge.) And that ſuch exagioa 


befoze taken, under tis name of benevolence, ſhall not be dzawa — 
am 
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ample to make ſuch oz the like charge, but (hall be damned and adnulley 
foz ever: But it appears by the Pzeamble, that this was againſt the wil 
and liberty of the Þabjec, but free-wil offering is not refrained. 

An.6 H.7. The Ring declared in Parliament, that he had juſt canſe of 
Mar againlt the French Ring, which foz the canſes there ſhewa wis ap⸗ 
p2oved, and foz that he deſiced a Bznevolence towards tha maintenance 
of it ; and every one pzomiſed his helping hand, the which the King 
gꝛeatly commended ; and to the intent that the poozer ſozt might be (pa- 
red, he demanded it by way of a Benevolence,accozding to the example of 
Ed:4. and publiſhed, that he would by their open hands meaſure their be- 
nevolent hearts; and he who gives bat a little accozding to his guift. 

By this means he collected gzeat ſumms of money, with ſome gzudge 
foz the extremity (ſh:wn by the Commiſioners. 1 1 H.7. cap.20. An Ac 
was made foz levping of that Benevolence, accozding to their aſſent, but 
only of ſach as aſſented. 

An:20 H.7, A Commiſſion to levy what was gzanfed by 11 H.7. 

Note, that 15 H.8. a Commiſſion under the gꝛeat Seal, called a Com- 
miſion of Anticipation, to collec the Subſidy befoze the day. 

An:16 H,$, F0z War with France, a Bznevolence levied by Commil- 
ſion with gzeat Curſes and Jmpzecations againſt the Council, and with 
Duc ceſſe, foz it was to levy a; fixth part of the value in money 0z Plate :. 
ainſtg the good will of the Subjed. | 

An; 26 H. 8. Another Benevolence levied by Commiſion foz mainte⸗ 
nance of Mar againſt France, with ill ſaccefſe , foz it was erated of the 
Subject againſt his good will. But if the Sabjecs of their free will, with; 
out any compulſton, will give to the Ning foz publick uſes any fumms of 
money, this is not pꝛohibited by any Statute. - 

And the Statute 11 H.7.cap, 18.pzoves this, where the Parliament com- 
pels P—_ have freely gzanted any thing to the King foz publick uſe, to 


pay it. 

Feb An:40 Eliz. It was reſolved by all the Juſfices and Barons, that a 
fzze Gzant to the Queen without coertion ts lawfull, and accozdingly 
they gꝛanted to the Queen, Quod nota bene, quia,&c. 


Paſch. 12 Iac. Regis. 


T. Caſe of Durgannon in Ireland; Che caſe of the new Co2pozation 


cf Dungannon in Ireland, was in effect, Scil. That the King conſtitu⸗ 
ted the Town of Dungannon tobe a free BIzough, Et ultetius volumus, 
declaramus & ſtatuimus, quod inhabitantes villæ prædictæ ſint unum cor- 


pus corporatum per nomen Præpoſiti, 12. Burgenſium & Communitatis 


Dungannon, & per idem nomen placitare poſſint: Et quod ipſi prædicti 
Przpoſiti & Burgenſes & ſucceſſores ſui habeant poteſtatem eligendiduos 
Burgenſes, &c. ad Parliamentum, &c. And the deubt was, whether this 
Gꝛant of Election of Burgeſſes of Parliament was good, foz becanſe it 
was gzanted but to parcel of the body, ſcil. To the Pzovoſt and Burgeſſes, 
and not to the Pꝛovoſf, Bur geſſes and Commonalty: And the chief Baron 
thought, that fozaſmuch as this was not but a nomination oz eltaion, it 
was ſufficient to make the Pꝛovoſt and Burgeſſes only to have it: And he 
took a djvorlity betwixt nomination and other inheritance ; but this _ 

dented 


* — - — — . 
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denied by all the Juſtices and Barons, foz this power to clect Burgeſſes! 
is an Inheritance of which the Pzovoſt and Burgeſſes are not capable, 
foz that it onght to de ballen the entis Cozpezation, ſcil. P2ovoſt, 
Burgeſſes, and Commanalty: And it ſeemed to Hubbard, chick Juſtice of 
the Common Pleas, that the King may gzant tothe Jnhabitants of 1ſling. 
ton to be a free Bozough ; and that the” of the fame Con may 
elect two Bargeſſes to Parliament And that it ſhall be good, althcugh 
that the Buzgeſſes be not incozpozated , faz there are many Wurgeſics 
who elect Burgeſſes to the Parliament, which are nut fcvapo;ats : it 
it was reſolved by all, that ach a Gzant made by tho King eus wich 
kez the Inhabitants have not capacity to taks an Auhetttantt von 
the 15 Ed. 4. to have Common: And Litelexon ſaith in dis Chap. e Hs 
gage, that the which ſend \5argoes to Paliameiit;, were 
the molt ancient and pztnciple Cities, &e- So that it Walt be intenneb 
that at the firſt they were incozpozate, Aiſo;)Phus valet [apenumerg valga- 
ris confaetudo, quam Regaſis conceſſio . 
But it was reſolded by Hubbard, Tanfield,” Akbem, Winch! Nirdls, 
and Haughton, Quod volumus, was a gobd'wozy of Gzant, as Pigot mus 
of apinion, 21 E. 4. And this Hall be an'implyed Gzanit to all tho Cozpo- 
ratton,that the Pzovoſt and Bert gefſes ſhall efea,&c, Anvrogularty, when 
the Gzant is indefinite, ſcil. Firff, Cogeedimut an Weortain-thing ; Et 
alterius quod Præpoſitus, & Burgenſes, & qᷓueceſſores fai eligerinc, this hall 


ms q | 
be within the für Concedimms ta all the body, . whiehthat. Hall 
S 
rary, | ; ce 'TYE. a 
tum; and na gzant altogether nib romeo hr clauſe,” Fr 
quod, &c. in ſals and u e PS Oe 

Sect Rene the ſame om, and in note 
of them is any clauſe tu elect new: P n 
dern Bargeſles dye, this poder to ele Burgemts is gane. 
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Queſtion was moved to the chief Baron, and 0 
AZ Inne in Chancery Lane; That if a Felon be cantid either by 
verdict oz confeſſion, if immediatly by his Conviction, e Geads 
Chattels be fozfetted : And it was ſaid, that it the Felon after 
ation pzay his Clergy, then cleerly he ſhall fozfeit dis Goods 


Chattels, foz Quodam this is a flight, becauſe he 
8 — — of the has 


But it was reſulted by the chief Baron and the Juſtices, that 

ly by his conviction his Goods and Chatfels are fozfeited ; ann the man- 

ing of his Clergy is not any fozfeiture, foz then in caſe whero he cannot 
nene 


have his Clergy, . de fozfeits nothing untill bis Attainder 
will afirm. And with this Stamford, fol. 192. 3. 
keited, which de hath 


mitted, that the (Goods of a Felon condid are fozfeited and may 

And of the ſame opinion was the chief Juſtice, and che Juſtices 

unts in Fleetſtreet, vid: Trin: 41 15 25 2, 2 5 
; TY 
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11 0 Anne Hungates Caſe in Cam ſtell. 
13 thts very Term a gzeat Cale was heard and deter mined in the Star 
Chamber, between Wir Henry Day, who dycd pendent the Bull, and 
Anne his Wife, and Nicolas Bedingfield Eſquire , and Elizabeth his 
Wife, Plaintiffs: And Anne Hungate Widow, Sir Robert Wind, 
Henry Branthwait Eſquire, Thomas Townſend Eſq; Thom Blomfield 
Gent. and George Min Gent. Defendants, and the Caſe iieffen was; 
| Poogan Eſquire, -being ſeiſed of the Mannor of Yamoads, 
and of divers Lands of Eaſt Biadenham, xc. in the County of Nozfelk 
in Fee, by Deed made a Feoffment of them to the uſe of the ſaid Anne who 
took Yungate to Husband, and She bad Iſſue by him a Son and a Daugh- 
ter; and he died: And Anne obtained a Grant of the Wardſhip of the Son, 
and after when the Son was of the age of one and twenty years, ſaving ſix 
weeks; By Dedimus poteſtatem, directed to Sir Robert Wind, Yenry 
Wzanthwait then Feodary, and Thomas Townſend, they took Cogni- 
zance of a Fine of the ſaid Son, being then of the age aforeſaid, and ſick 
And the Bill charged them all with practiſe in procuring the ſzid Son to 
acknowledge the Fine ; they all knowing that the ſaid Son was within age, 
and in Ward of the King in Cuſtody of the ſaid Anne : But there was not 
any praRiſe or circumvention uſed by any of the Defendants to procure the 
ſaid Son to acknowledge the fame, but the Sen of his own good will le- 
vied it. And by Indenture the uſe was limited to his Mother, the ſaid Anne, 
and her Heirs, with power of tevocation by the Son upon tender often 
ſhillings, cc. and this was in conſideration, that the Mother had paid the 
Debts of his Father to a very great value, and had obtained the Wardship 
of him, and that her Joynture should be confirmed; And that his Mo- 
ther, if abe pleaſed, might give it to bis Brother which sbe had by Ynngete, 
who was of half blood. And it appeared that the Mother knew the Son to 
be within age, but the Commiſſioners, for any thing that was proved, were 
ignorant of it, nor did they ſe for the Book of the Church, in which his 
age appeared, being in the ſame Parish. | 
And the Councet foz the Plainiiff pꝛaped, that the Defendants ſhould bg 
puniſhed foz their mildemeanoz; and that the ſaid Women being Plain 
kicks, who were Collins, &c. Yeirs to the ſaid Don, of the entire blood, 
who ſhould be diſinherited by the (aid Fine. To which it was reſolved by 
the two chief Juſtices, and the chief Baron, that there was not any crime 
puniſhable by the Law in this caſe : Foz the Judges of Law, and ef this 
Ccurt may puniſh ſuch Dffences and Crimes as are determinable in this 
Court: But the Judges cannot create Dfences,noz do as Hannibal did, to 
make his way over the Alpes, when he cculd fiad none, foz Judicandum e- 
nim legibas, & ubi non eſt lex, nec eſt tranſgreſſio: And foz this, 
when the Infant levied the Fine, if it be not reverſed during his mino⸗ 
rity, the Fine ts-unavoidable in Law, and the Heirs of the Infant have 
not any remedy by the Law to reverſe it, the cauſe is foz this, that the age 


ol the Infant is not to be tried but by inſpection of his perſon : Non teſti- 


um teſtimonio, non juratorum vere dicto, ſed judicis in ſpectione ſolummodo: 
But the Judges as by adjuncula, map infezm the mieives by 2988 
t 


| | Mansfields?. 
Caſe. 


Church Books ar. And the-reaſonofit ia, that the Fine: God others 
1 buya 


roz z and this is Etro of the Court in Law, and hall be rev by the 
Judges of Law. 

And foz this it was reſolved by the ſaid Jufticcs, That ſexmacd as 
no cœruption and circumvention | was pzovetin'the Co 02 in 
any of the parties, of which they may be indined at — Suit at the yy 
oz puniſhed'in this Court, vat the Fine tall 

And it was not apparant —— es he was within age, 
fozaſmuch as he wanted bat ſix weeks of his ſull age, but if the Commiſ- 
ſioners had knowtedge that he. was within age, then this had been miſda⸗ 
meanoz in dem: Foz it was ſaid, that Fines and Recoveries are like ta 
the Poles Artique and foz upon thoſe aſſurances of lives de- 
pends ; foz which by naked aber ment they annot be ſhaken oz impeached, 
la which divers notable Pzeſidents habe been e the matter in 


queſtion in this Court. 0 hel 
And faz this in this Mich, 24,& 25 Biz 14 between William 
Cavendish and Anne his one ol the.Co-heirs of Henry Knightley, 
againſt Robert Worſley, and Katharine Lant&t Cor heir, and I 


Defendants, Ae was; That Robert Wozfley 
— being within age ackeowled 


anote of a Fine of 
Traffozd, and another of the Defendants, by Dedimus Poteſtatem: 
And the Decree ſaid, that the Commiſſioners div perfealy know. that the 
ſaid Katharine was within age; And fozthis cauſe every one of them was 
fined, but the Fine ſtands-. | 
Mich.38, & 39Eliz. Jn this Court one Alexander Gilderbrand being 
ſeiſed of certain Lands in Windham, in Com.Norf. in Fee, one Hubbard 
pꝛocured one Roger who was in his ,Cuſtody in his houſs , to take upon 
dim the name of Alexander Gildebrand who was then beyond the Seas, to 
acknowledge a Fine to the ſaid Hubbard of the ſaid Lands, and they were 
fined in this Court; And it was part ot tha Nentence, that if he did not 
re-aCgre the Land to the ſaid Alexander, he ſhould my a 0 Cooker Fine 


ta the Nueen : ages awarded to te fald int off rom the 
4 noz Damages awarded to fgets af who was the party 
Nie ved. 
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Na; Eliz. In the Ceuirt of war, the Ces ths; ptr 
A bone ſeiſed tn Fee of certain Lands in North Minus in the C 
of —— by his Mill in writing demiſen the laid Lands to E 


Busbley his Son if taile, the remainder to one We. = , 
n 


- — en A 


CT ids 


Watcombe and a 
. 


And foz this, that dis Þou was within age, he demiſed the Education of 
him to Thom Harriſon, whom he made his retutm : Aus afterwards it 


d: And An: 2 Eliz. the ſaid Henry Buſkley the Don, by 
Was found an Niet a Nativitatez and upon this in An: 33 
the Court of Wards tookozder fo; the poſſeſſion of the ſaid Lands, Vide 

Caſe in my Repozts. | ” 


the 
the Invontures are not ſufficient tu direc the uſes : 
was reſolved, that fozaſmuch as he'was enabled by the Fine as to 
the Painciple, de ſhall not be diſabled to limit the uſes which are but as 


Law of an Infant and eme Covert. And the ſaid 
an Action of Treſpaſle in the Common Pleas againſt 


ue the Farmer of the laid Lands ; aud the Aue was 
So Bar: Auv the (iv | 
Wards, to be ewn to the nge 
rvzs there tries and ſwan ; Aud being bangt 
Judges hearing that the Title of Mansfield was under the ſails Fins levied 
by that et: The L Dyer, and the Conct by conſent of 
fed a Jure ts be withdzawn ; Aav 
who took e 
ding 
appar ant 
Mich. 12 Jac. 
Warcombe and Carrels Caſe. - 
Star Chamber, wer = 
Cn. — 4 —— e pꝛeſent ir Nico- 


, Sir Joby 
of- the Exchequer , Sir 
James Dyer, JuGice del Banc. The Caſe was, That Edward 
IDES — 

the 
ane her 40 Edward Carpell, his youngelt Son ; 4 | 


ter 


Fine levied by one“ 
under Age. 


ter Hil:Ao:5 EH. the ſald Johan fell fri; and being of the age of 
years,and not ping any ie, th flv Bidar her 
her to acknowledge a ine heritanc ſhotld be de Bs 
Ur he Wife 4% Cann was tate ty Pede, pot 
the : And Cogniyms t Dedi poteftarem- — 
to dir Tho! Saunders, and one Cheſnell of Grayes-Invie befoze Eaſter, di, 
bers Judges being here who might have eramiged her: And on Friday 
in Eaſter week he died, bat the Fine and'argent du RoiÞne , was ento- 
'redasof the i Term, Scil. Wye Wearm of pt. Hilary tour bales befezd 
the death of the Wife. 

And the Pꝛiginall Mit of Covenant bozeTefte 15. Jan. returnable cry" 
ſtino pur. and the Dedimus atem 18. die Jan. And James Warcomb 
Coin and Petr ofthefaro Johan, co ined by Bikt againſt Edward 
Carrell foz obtaining of the laid Fine by indir ta pzactiſe; And thetupon the 
ſentence of the Yonourable Court enſued thus. 


— DS 
Compliinant,and Ed Carrell of London — Defendant,as well for 
and cotiterning the validity of the fine levied by tbe ſaid Edward Carre 
and Johan his late Wife of certain Mannors, &c. of the N. 
faid Johan, which Johan, as the Plaintiff dorh alledge, was not of full 
age at the time of the Fine levied; at alſo. for certain finifter and 
means committed and done by cb ſail Coward Carrell, in the 
get ting out bf the ſaid Mey 2s a uppſed rod lldged by the ta © 
| was ong i with 
L 12 ; that could be afledged nod fail by boch parts, 
apa rar Wh matter hs exe eaten 1 optniau 
ol the t wjudged godd, avatlable and e 
And alſd uo fault adjudged to be 1 Cai Edward tn the 
and getting ont of th? ſai ine, bat the — was ae 
ned out,” acco2ving to the due tem anb oꝛbet of the 
e 
num abſque injuria, fo: 
dim any remedy to reverſe it. Ano as Edward Carrell way not 
' ultyongh that de knew that his Wife 1 fo the 22 Hun- 
gate hall not be puniches, ait dougb that (iſs knew that har with- 
in age, and that the rather, by reaſon of the ar ancient _ 
Leges communes fi neſcic. fcemina, miles, 
Clericus, & uk J a ſibi Nen & ultor. 
And by ſentence all were dilamiCed 


Amengſt thie Recotds — corne Domino 
Rege determino Sancti Mich: An:42 Ed:3. Rot: 27. 
Cornubia Helens 1 Aliot Got Jo 
gainſt Laurence Bozkoſleake Richard 
his Wife, and divers others.; the Defengan 
an» were found not. 24427 15 the Kel 
22805 —— — *. — rn 2. 
24 [ 0 ' pri- 
Mere (cali 468 Waren, de Et (ww 
r 


— — —— — 


Warcombt and Cactels) ; 
Caſe. 5 c 


| per boc pradifius Laurentigs & alij peruns 1juxra formam Haruci, quod 


Juratores hoe inquirant que. damna prædictus Laurentius & alij ſuſtinue- 
runt occaſions ſalſi appelli prædieti : Et fi pradicts Helena fic futhicens ad 
damna ſolvends ;- Et ſuper hoc qurſitum eſt a præfatis Jurat oribus que 
damoa predidus Lanreatius & ali j ſuſtinuerunt ſingulatim oceaſione præ- 
dicta. Qui dieunt quod pradiftus Laurentius ſuſtinuit damna ad valentiam 
10 l. Et Richardus Cohorta ad valentiam 10 l. & Jobannes Gilman 5 I. & 
Johanna uxor dicti Johannis Gilman 5 l. & fic ſingulatim de ceteris: Qua- 
ſitum eſt ſi pradicta Helena fic ſufficiens ad aliqus damngyſolvenda. Qui 
dicunt, quod non. Qgæſitum quis vel qui abbettavit vel abbetaverunt præfa- 
tam Helenam ad appellationem prædictam proſi quendam, Qui dicunt, quod 
Johannes Riddel ſenior, Johannes Riddel junior, Tho. Drury & Alicia Allet 
prey wrong pw wer Helenam, ideo if difitin antur ſecundum for- 
mam ſtatuti ad reſpondendum, & c. Dut of which Recozd theſe things ate 
to be obſerved. 

1. Although it is enacted by the Statute of Weſt. 2. cap. 21. That in 


Ms caſe Jufticiarij,&c' puniant appellatorem per priſonam unius Anni, &c, 


- 


f 
and accoꝛding tothe Court committed to pziſon,&c. ſo that * were not 
battadle, yet. Quia cadem Helena prægnans fuit & in periculo mortis, She 


G 
rn 


conce 
ſpoken, 


Poet hafh 


„ 
prædicta Helesa ęſt ſuffici 
tis agzeed in 8 Ed.. . : 
2 apy the — 4 — —— Appellatores damna 
ppellat is, pet the damages ve ſingulatim afſced, faz that the 
wozds are (iether > r Joſtieariorom hebico nba 
Qu ad am. r 6 en mch og the cauſes of 
damages ate ſuver al. as the d tion, &c. of tbe one may d ter then 
of the other, and the damages of the one may be g2eater then of the other. 
4+ That although that the Appelioz bs not {{lcient fog to pay, pet 
re aciendum, Quig qui non habet io ære, luet 
in ©*207 | (th ; 


J. - That although that Jarazs in the appeal hade found the. Poſendants 
AbeCazs, yet inſomuch as ther ate ranger to the Oꝛigtnali, chey ſhall 
not hs conglaved, fo) they Malt de difraiued ad reſpondendum: And to 
lead not gulityr s other” pleat! Quisres inter alios after 


Vice tho: eh of Eutttes Title Appeal, dnilionelomages', & 5 
And this doth appeay allo by tho ſuid wtatato which la pes that di Abettor 


convictus 


- 
An — ———— m * 
8908 


Bus 
— 


22 


convictus ſit de hyjuſmodi Abettat. per malitiam : puniatur per prifora 
& tenetuc ad reſtitutionem dimnotum fuclandam. 

plicita coram Rege apud Ebor ih Craſtino Sencti Trin. An. BY. 3. 
Diviſione Indidtnent are „ obey ion; — one 
did nent wis, Qrod udi quidem Ro ns de Tuneſby captis 
fait & in priſons iſtri Londondeteatus 2 im debiro ſtatuti theres- 
torijin Cuſtodia Thom# Bote lier Conſtabularij Caſtti de London N 
Thomas le Bote lier poſuit ipſum Robertum in profundo Guo, ititer 
nones & vili priiona contra formam ſtatuti, &c. viz. de 1 Ed: 3. Et & 
profundo detinuit quouſque idem Robertus fecit finem cum ec de 403, quos 
ei ſolyit & hoc pet exactionem. | e 


—_ 


r FI a 1 r IEEE 
” * 7 * 


Dureſs per Gaoler. ; 


Tem Preſencant, That one W was arreſted foz Tvſpaſe « 
thy @uit ER Sea eee = —— tyre laid The- 
mas foz fozty tht! gum irepermiſit : allingonet ire non 
potuit quonſque fiaem fecit cum Roberto de Barton Clerito de dimidio 
Marcæ quod ei foluit & alreriis pro ferris. * 5 


- 4 


Item preſentant, That one John Aylmer of Digby parchſevo Thoma 


Lord of Bardoffe, ene efumze, &c. bi ven M Clerictis Efchetori# 
colote offici ſui, & 2bſque aliqus cauſa diem term ſeifinit in maaus Do- 
mini Regis, & nolat ipſum Je Sn; ferfsrh ſuam- prædi ctum 


quoufque idem fob anner feeiſſet cum praticto Magiſtro - Roberts 
pro 408, quo” cepie per extorvioniens & milo metews ſas mmi. 


Item preſentamt, quod abt Themse Balives Wapearichis * — 


Laughron, tener Wapentachiam ſham fi 'proclamationetn , 
Na 6 rock mats debet frei ſolenniter u W >& Lasford * — 


ſuper quam procfamationem homines Wspertachier 

venire i: PradiQus Tho: non-feeit —— —— 
nes pat riæ rmereiati ſunt graviter, & bajuſm od imerciamemtii de ij de a- 

ta fuerint & hoe per extortidi em: To · 
gutlty, and was found guity, and fined n Imppatfarted. 


kem preſentant, Thomas de Menden Baltrur 
Pbby 8 Graſton; ; quod Thoda 2. Wappentachiain —— 
fiementum patriæ prout de Jure E Idem Thomas redeber andbo 


Wipentarbia in uno Toco , A maximum popull Wapentathin 
&r , &howines eoru ae Wapentathiordin nimis eee 


zmerciati: 0-23 8 


em Thoni Carter aver Sherath 2 — 
dirty foz this; thatore'B 


F ek — 


vin mie n e 
JremHogo de Bürter —— 
$abilis ae mil fartue' 105 


— anwplontenrne/ 


14 


— 


Falſ e Aﬀfida-? 
vits. ) 


<4 AC —— 


N an Actidn ſar le Caſe, it was reſolved per totam Curiam, that if a 
13 . return ons. certified upon his Dath. in Ceurt Chriſtian, 
where in truth ye was not, and he is pzonounced Contumex, and after he 
is cxcommunicate,he ſhall have an Aion ſar le Caſe, toz here is 1ojuria & 

maum ; And in ſuch caſe. the Plaintiff hall have Judgment to recover, 
oz although that the pzoceeding and Dath touching this matter are Eccle⸗ 
ſtalticall, yet the damage is tempozall, foz be. is viſabled to (ne in any 


Court. LF £3 © , 91533 eee 

And it was reſolved, that Perjury, by which Damages doe eccrue , 
may be punithed as a mildemeano at the ſuit of the King. 
And alſo the party may have his Acton upon the Caſe t) recover Dama- 
ges, foz it ſhould be a very gzeat defec in the Law, and enccuragement 
to the parties, if men may commit Perjury with impunity : And foz that 
2eaſon, if Jurozs uſe Perjury themſelves, an Attaint lyeth at the Common 
Law, foz ſo it appears by: Glanvil, —_— 29. 15 H:8. title Attaint 73. 
6H, 3. ib. 73, & 73. and in ths time of Ed: 1. Attaint 70. fo2 the firſt da 
whirh gave the attaint, the tatute of Weſt: 1. cap:3 8. vid. F: N. B: ic g. vid: 
2.7 H 6 25+ ne who wagts be a pledge affirmed upon his Dath, that he 
could diſpend fozty (ſhillings per annum, and upon re. cxamination he con- 
fe led it falſe, ſoz, which he was committed to the Fleet untill he made a 
Fine, which pzeves that the falſe Math was the wzong and injury , and 
puniſhable by the Law, Et ex conſequenti , when Damage follows to 
the party he ſhall have remedy by Adien upon t he caſe, 
% An lu manner it was agzeed, that if one make a falſe Affida vit by 
which: the;parte-is arraſted and moleſted by pꝛoceſſe of contempt , he map 
habe an action ſur le caſe, and.recaver damages. And althongh that when 
the malter ia mecr Geelefjalficall, the Cautt Chriſtian may puniſh Pro ſa- 
lote animma het theꝝ cannot award any damages to the party, foz if one 
within holy Dzder be beaten, they may pzoceed againſt the Delinquent 
Pro ſalote ynime, but. the Muieſt onaht to teceber bis damages by acton of 
Battery Sanatwithtavping that they may puniſh the ſaid Sumner in 
bed ep pi Damage and falſe certificate, pet the party gzle- 


Damages at the Common Law: And although the 
mater he moet iy Eccleſiaſticall, pet if the party gzieved hath damages, 
either by ang wzougfull. proceedings cf the Judge, oz Mil teaſans, 0z non- 
teaſans e Fgility of any Panilter, oz by un juſt pꝛoſecution of the party, 
the party dic ved may have an adion ſur le caſe, and recover bis da⸗ 
mages. 4 ; 
-| NaRtor and Student 118, 119. Action ſur le caſe, lyeth. againſt the Dzdi- 
nat y. fas a Hull ercemmuuication touching any thing out of his Juriſ- 
dialan, (a here many other gocd caſes 3 And the caſe in Fitz: 47 H:. 8. Jf 
an arch deacon refule to ina the Clerk &c. he ſha!l have an adion upon 
the caſt , hich was «figmed foz good Lam by all the Cont, with which 
agzees 26 H:8 3.2, and true it is, that it is held in 38 H: 6. 14. That in 
ſuch caſe hs ſhall have remedy againſt the Arch · deacen to puniſh him; but 
there, they cannot award him damages in ſuch caſe, but 
de call recover them at the Conunon aw: 0 F:N:B;92, N 
ces againſt a Pzobibitiqn;tho party map have an Adio upon the Cale a- 
gainT um ſoappoſeruting in Court Chriſſian, vide Trin: 20 Ed:3, Rot: 46, 
in the Treaſary : Richard, Freſils Caſe, there he recovered. Damages. a- 
gainſt the Biſhop of Norwich, by him excommunicated after P2ohivition, 


Epi'copuy ad jndicatur effe illicitum expugagtorem Autboritatis Regi, & 


querens receperavit decem mille libras, ſimile Faſch: 13 Ed:3.Rot:78. Wie 
Gr £ c 


he Habeas'Car-? 


pus. 
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de Hardeſbais caſe, Hil, 32 Ed. g. Rot: 8. @ir Tho:Seaton Knight, recovered 
againſt Lacy who was the Wife of Robert Cockſide, foz ſaing to Rome, 
pro tranlgreſſione facta r Thomam, pro captione bonorum & ca- 
tallorum ſuorum & pro debitis, & inde pronuntiari fecit ſententiam ex- 
communicationis, &c. he recovered by Aer dia Damages to thzee thouſand 
pound,&c.Trin:37 Ed: I. Coſts were recovered againſt the Arch-biſhop of 
Canterbury, fozty pro damnis, per quod ipſum ext ommunicavit pro 
executione brevis Ris pro manu fortia amovenda. Ideo Epiſcopus capt. 
Mich: 29 Ed 3. Rot: I g. ſimiliter: And divers other Reco2ds you may ſee in 
my Book of P2elidents, . | |, 1. -: - I. cl 


Paſch. 14 Jac. 


Term laſt; paſt, fun Haukeridge, Pꝛiſoner in the cuſtody of 
Marſchall, who did return, Quzdam cauſa ſpolij, &c. contra Hankeridge 
pendet indeſciſa pro judicio & ſententia paratus ſit, &c. Wi quidem Will; 
Haukeridge fic commiſſus remanet donec ante, dicta Cay præfatui 
Daniel Dun fuerit, Et hoc eſt cauſa. And alſe upon another Habeas Cor; 
pus, he made ſuch a return, and otherwiſe parata ſic, &c. which the 
Court took to be very inlutłicient, and gave divers daies to amend the rey 
turn, and to ſhew the cauſe of delay, aud os why ſentence was not given, 
fozaſmuch as Sententia fuit parata, oz other wiſe. a man maꝑ be in perpe- 
tuall Pꝛiſon: And the Parſhall would nat amend bis return, upon 
which: the party being in-Pziſon ürteen 03 elghteen weeks , als 
wates the return was eft parata, &c.ſg OREN long Parata ad judi- 
cium, ſed nunquam judicata: And after in r Wait retoznable Cra- 
ſtino Aſcentionis, was another return of Parats, &c. without chewing 
cauſe cf delay ; Alſo it ſeems the return was inſufficient faz another cauſe; 
Viz, Quzdam cauſa ſpolijcivilis & maritima quz coram,&c, which is two 
generall fo2 two cauſes. _ Ces 

I. Foz that (Spolij) is uncertata, and ought to be ſpecified in ſome 
moꝛe certaintp of what things, oz of, oz in what things in particular, and 
does not ſhew enꝑ value of the Goods. n 

2. That Maritima eſt ſuper littus, oz in portu maris, foz thoſe appertain 
oz are next to the Sea, and yet the Admtrall hath not Juriſdiction Super 
littus maris oz in portu, foz that they are Infra corpus Comitatus, as aps 
pears in many Books and Reco3ds. And ſo it was adjudged in Lacies caſs, 
that Infra the high water mark, and low water mark, when the Sea is af 
an Ebb, it is within the body of the County, Dyer, 15 Eliz. the Abbot of 
Ranſeyes caſe, yet this is Maritima, 1 5 Eliz: Dyer,fol:326. Paſch: 17 Eliz. 
in Scaccorio ac contra Diggs, foz which cauſe he ought to have ſaid, Super 
altum mare, infra juriſdictionem Admiralli , foz the Statutes of 1 3 R: 2j 
cap:5.2 H:4.cap:11:19 H:6,7. confine him only ſuper altum mare: Aud 
the Return which concerns the Impziſoament of the body ought to be cers 


But fog the firſt, all the Court reſolved, fhat it was infuffictent :. Allo 
there was ſhewn no time of the ſpoyl ; and foz this, in the 7 410 
the tnſalficiency of the Return which the Court could not obtain to be a- 
mended ; the ſaid Haukeridge mas —_— open Court untill Tek, 

| * erm! 


A NB Habeas Corpus to the Parthall of the Admiralty 'gzantd 22 
ids 


— —ä—U4“—d 


130 


— 


pus. 


Torm: Alſo the wo aro/Quadam cauſe. ſpolij at civilis ac merition, vid: 
28 H. cap: 15. that upo-an-in(uStctent rotucn-tho party.oughb to ve bat- 
bed 63 q he, ali cur Bocand in are, vide 6 H: G. 44 
ochermiis it the Retdzn ſhalb de ſuſſoctent cis fall And note the 
ng was Civiliter, fop to have reſlitution. & non Criminaliter, 


Hate, that tt was ſaid br ume, that whon Judgment ts giben, that one 


be dend; the King alter the Jubgment, 

de beg we erecutiem cuggt to 
be contaꝝm tothe Audgment: and with dots aveoavs 35 H 6. fol: 3 9. & 
Stamford lib: 1. fol:x 3. vide 27 Aſſ. pl: 41. vid; E: N: B: 144. where it feems 
that he may be beheaded, 22 Aſſ:pl;49. Dne was boheaded fo; billing of A- 


dam Waltam, the Kings Pefſenger, which is there taken foz petit Trea⸗ 


ſon. But when one is attaint of Treaſon, his judgment is to be hanged by 
the neck, and cut down altus, and his Entrais and pzivy members cut off 
from his body, and burnt in his ſight, his head to be cut off, his body to be 
divided into four parts, and diſpoſed of at the Kings will, ſo that, in ſuch 
caſe coping may pardon all the execution, but Deca pitation, foz this is 
parceUl of the Judgment; and the King may pardon all oz any part at his 
pleafeire : And it was reſolved that the Dire of Summerſet, ſoʒaſmueh as 
his Jrrvgment was to be hanged by the noel,” could nut be beheaded, foz 
that would alter the Judgment. Ando if was retorded in the cafe of the 
Lend Stuttoti in the time of Queen Mary, and of the L Dacres in the 
time of H:8, both which were hanged fox Felony. 

It was relolved alſo, that King H: 8. conl® not by the Law behead his 
Wives foz treafon; foz- Judicandum eſt legibas, non exemplis, 

And note, that when aNoble man is attatint of Treaſon, and hath his 
Indgment as ts afozeſaid;-the ᷑ourſe is, thus cho King makes his Letters 
atents directed to the Lo Chancellozof England, reciting the Attatn- 
ber ; yet we minding — — with that manner of execution of Jndg⸗ 
ment, tir reſpect that the ſaid A. B. is a Noble mam, de therfoze by theſe 
prefentoremtt and releaſe the ſaid A B. of and from ſach epecnttorr of fy 
ment; and iftead therof, our pleaſure ts, to have the head of the ſaid F 
B. cut off &“. as in ſuch cafes hath been uſed, tonching 0z concerning 
Novie men: And by the fame do require the Len Chanceiloz to make 
two Waits under the eat Seal, one to the Lievtenant fo deliver the 
ſatd Pzifoner, and the other to the Sheriff of London, to receive andere, 
tute the fatd-Pziſoner,8&c. And the cafe of the Logd Sanchez was fronger, 
foz that he was not Noble within England, &c. 
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Trin. 9 Jac. Regis. 


[2 this verx Term, A moded the Juſtices in Serjeants Inne in Flees- 
reet, upon the Statute An:7 Jac:cap:6. which gave power to two Ju⸗ 
ſlices 7 to require any perſon oz perſons, &c. and in ſome caſes one 
Jaſkice of Peace only, N the Juſkicos of Peace may make aſpecial Mar⸗ 


0 
rant to Conſtables, &c. to habe the bodtes of parties, who are to take the 
Oath accozding to the Statute befoze tem. And tt was reſolved by all 


SY » 


una voce, that they map, and that foz two reaſons: 
I. When the Statute gave power ts Juſkices of Peace fo require any 
perſon oz perſons, &c. to take the Dath, the Law'implicite gabs them pot- 
er 


— N 


Juftices. & 


er to make a Warrant to have the bovy vofoze them, fo; Quando lex ali. 
quid alicui concedit, conceditur & id fine quo res ipſa eſſe non | 
2. Ft is again the Dficooof tho Juſtices| and ot the anthmity givert 


them by the Statute, hey dall go and ſeek the parties: Aud pjinct- 
pally im a caſd of ſo.gzeat co: Tben d moben, if in ſuch caſe the 
Conffables may bꝛeal the-hou imtheir Warrants: 


parties names | 
And it ſeemed to us all that they cannot, ſeꝝ that the are noi my Ditens 
ders until they refuſe to tale · e Math bold them who have: aut hui ty tu 
tender it to them, oz commit mo conte ms to the aug) Andunſomuch 
as they are not yet Offenders, noz aro indiged, noz changed by! any matter 
of Recozd, their houſes canmnot'be broken dy Marrant made by conftruci- 
the Statute, by-whith authozity46-given,&c. to require them to 


on upon | 
take tho Dath, vide Statute 5 Jac: and tes in it, that Bavan, and. Saroneſ(- 


fes, as to the tender of ths: need not to bo indicted, &c. fo theſs wozds, 
Ofor above the ſaid age or degree, are to bs intended of the.ſaid age, and 
above the ſaid degree, oz otherwila the fir® che concerning Barons 
ſhould betdte, vide thoſe wh have power to tender the Dath:to them ot᷑ the 
ity; be power to com mit them upon rotuſal to the Common Goal, 
the general Ad; and it am perſon oy perſons being os th a ga of eig ⸗ 
teen years, 02 above, ſhall vefuſe to take tho ſald Hatch duly tend ed &c. 
which ctauſe extends to all befoze. | | 
Note, ib the perſon be fugitive-in another County, de evades tho ta- 
tutefoz the pzefent; but he may bs indiced foz reculancy,. and the Andicts 
meat may be removed into the Kings B nch, and they may make pzocefſs; 
againſt them tn any County of Englan#; MG it they are in their hoaſes 
the dooz being ſHut, & c. then they may be iuvicted oithov datos the Juſtices 
of Allie oz vefoze the Juſtices of Peace at tho quarter Sefflons, and then 
after a Venire-farizs.&e, byfozce of a Capias, their dauiſea nm be bzoke 
by the Sheriff, vide Statute 10 Eliz. capi2. (to which the\Atatute of 23 
Eli: refers; xc.) ach pzoceffe is given in eaſe of not repaiving to Church 
&c. as in Jwvictment of Trefpalſe which is Ven:fac:Cap: &c. 


befoze. Julticos- of: Als, 03 in open Deffllons of the Peace uon t 
befoze them: But the Iufices the ſecond day of canſerence , did 
> tt Sore te — teſalndion wax repgted ths 


uſe hath been to dur P2edecoſſo2s) we wiki deliver our oy! 


| tos them 
again Ore tenus, but not in waiting. 4 


Gs} wu ——__—_——_— 


— 
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—— 


Earl of Northamptons 
Caſe. 9 
At the third day of the conference in this very Term, it ſeemed upon the 
Statute 3 Jac: if Juſtices of Poace upon reſuſall befoze them, commit any 
perſon to Gaol without Ball oz Pain-paile,. and mention in their War 
rant the tender and refuſall, then the Juſtices of Aſſes, o Juſtices of 
Peace ought to tender the Path again, and to have a ſpectall Indictment; 
foz the wozds of the Act 3 Jac: are, And if the ſaid perſon or perſons, cr 
any other whatſoever, & c. ſo that this wozd (other) excludes the perſons 
who were committed foz refulall. But it ſeems if the Mittimus of the Ju- 
ices of Peace,8c.do not compzebend any tender and teſuſall of the Dath, 
then they may be generally indicted, as upon refuſall in open Court, foz 
the Court cannot take notice of tender and refuſall in ſuch caſe ; And it 
was reſolved, that thePajoznumber of the Juſtices of Poacs who coms 
mit the parties, have election to commit either to the next.,Aſiſes, oz the 
next Seſſions ; foz the wozds of the Statute being in the Diſjuncive, ſome 
map be moze apt to he committed untill the next ACiſes, and ſome until 
the nett Seſſions :- And it is to be obſerved, that two Juſtices, of which 
the one is to be ol the Quorum, by the Statute. 7 Jac: mgy commit any 
perſon above the age of eighteen,and under the degzee of Nobtlify, although 
that he be not indicted, noz convict, &c. But a Juſtice of ce cannof 
commit any unlefCe they be pzolecuted, tavicted, oz convicted, &c. accozd- 
ing to the @tatnte 7 Jac: And it was reſolved by all, That if the Indic- 
ment be commenced upon the Statute 3 Jac: upon refuſall in open Court, 
the Andid ment may be ſhozt and generall, of what the parties are indided, 
&c. And not ſo it the Andiament be upon the Commitment made by two 
Juſtices of Peace ; this is good of any perſon whatſoever : but in ſuch 
Caſe if the Mictimas be efpectall, compzehending the tender of the Dath 
and refuſall, there ought to be a ſpeciall Indictment and cefuſall in open 
Court. Alſo if the Juſtice of Peace make a ſpeciall Mittimus, then the Jn- 
diament ought to be ſpeciall, ſcil. To recite that the party was indicted oz 
pzelented, & c. in certain, accoading to the Statute of 7 Jac: And that he re- 
faſed beloꝛe one Juſtice of Peace, oz otherwiſe in open Court; but if the 
Mittimus be generall, as is afczeſaid, then the Indictment befoze Juſtices 
of Allile at the Aſktfes, oz Juſtices of Peace at the Defſions of Peace may 
be geyerall upon the Statute 3 Jac. 


_——— 
— 


Mich. 10 Jac. Regis. 


The Earl of Northamptons Caſe. 


He Attozney-generall infozmed againſt Thomas Gooderick Gen⸗ 
tleman, Bir Richard Cox Knight, Henry Vernon Gentleman, 
Henry Minors @erjeant of the Maggons, Thomas Lake Gent. and 
James Ingrum Merchant, Ore tenus in the Star Chamber, the laſt dap of 
the Star Chamber, and charged Gooderick that he had ſpoken and publiſh- 
ed of the Earl of Northampton, one of the Gꝛandees and Peers of the 
Realm, one of the Kings pzivy Coun cill, Lozd pzivy Seal, and Lozd 
Guardian of the Cinque⸗poꝛts, divers falſe and hozrible @candals, ſcil. 
That moze Jeſuites, Papiſts,8c. have come into England, ſince the Carl 

of Northampton was Guardian of the Cinque-pozts then befoze. 
2. Chat the ſaid Earl had wzit a Book openly againſt Garnet, &c. but 


— 


ſecret u 


Earlof Northamptons? 
Caſe. 8 


ſecretly he had wzit a Letter to Bellarmine, intimating be 
the ſaid Bock Ad placandum Regem five ad faciendum — NG 
queſted that his Book might not be anſwered ; and that che Arch-biſho 
of: Canterbury had certified it to the King, and that the ſaid Gooderi 
did rel. te it to one Deusbury, a Batchcloz in Divinity, who had acquain- 
ted the ſaid Earl with it. Gooderick being examined, confeſſed the wozds 
ſpoken ; bat to extenuate his offence (aid, that he was not the firſt Founy 
der: And he vouched the ſaid ir Richard Cox, who confeſſed that he re- 
lated to Gooderick ths matter concerning the bogk of the Cat l, 4 his letter, 
fo Bellarmine,but not the wozds concerning the Cinque-pozts: And that the 
Arch-biſhop of Canterbury had infozmed the King al it, to the intent that 
the Earl of Northampton ſhauld not be Lozy Treaſurer; and to ęxtenuate 
his Ockence, he vouched the ſaid Vernon, who upon examination cons 
feſſed that which Richard Cox had publiſhed, but that he was not the fir 
Aathoz, but he cited the (aid Lake, who did likewiſe confeſe what Ver- 
non had ſaid, but that he heard it from Ser jeant Nicols, who being ers 
mined confeſſed it. And withall, that ane Speaker related it to him, and 


that he dad heard it from one James Ing and James Ingtum being exa - 


mined confefſed the wozds concerning the ſaid Book of the Earl, and of 
the Letter to Bellazmine : And that in the month of October, he heard 
the ſatd wozds of two Englich Fugitives at Ligorne , and never did pub- 
lich them untill the death of the Earl of Salisbury, Treaſurer, who dyed in 
May laſt : And all the ſaid Defendants confeſſed at the Bar, all that with 
which they were charged: And at the hearing of this Caſe were eleven 
Judges of Law, Fleming Juſtice being abſent Propter zgritudinem. 

And ſo it was reſolved, that the publ of falſe rumozs, either cons 
cerning the Ning, oz of the high py of the Realm was in ſomes 
cauſes puniſhable by the Common Law: of this were divers opini⸗ 
ons, 

k — ſo — . + ba = — 

2. g the per m they are : 

3. The manner of contrivance, oz publiſhing of them. | 

4. Touching the puniſhment, foz, which cauſe divers Ads have made 
declaration, and have put things in certataty. 


And fir ſt of all, as to the wozds 03 rirmozs themſelves. 

1. They ought to be falſe and horrible, | | 

2. Of which diſcord or ſlander may ariſe betwixt the King and his peo- 
ple, or tbe Grandees ofthe Realm, Mett. 2. cap: a4 or. between the Lords 
and Commons, 2 K: 2: cap: 53+ by which great perill and miſchief may 
come to all the Realm, ibidem. 


' 3. The ſubverſion and deſſrudtion of the Realm, ibidem. 'And for this 
the ſaid AR of 2 R;2, againſt ramors, falſe and horrible Meſſages. 
Ye), ; 


As to perſons, they are declared to be Pzelates, Dukes, Earls, Ba- 
ind * Gzandees of the Realm, and alſo. of tho 
02, » Clerk of the pzivy Deal, Steward of the houſhold 

raign Lozd the King, Juſfice of the one Bench, and of the o⸗ 


, 0 of any the gzeat Dfficers of the Realm, ut 2 R:2. cap: 5. and 
Tes the BER Wert os eee 
.. „ ; a 


3. asto the third point it was reſolved, that it one hear (ach falſe. aid; 
P m hozrivie 


— 


—— — —ä—ỹg)— — - — a—_—_— es. — AE 
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The Earl of Notthinoprone? 
Cale. 


—— —— — — 


hoꝛrible rumdꝛs either of the King, 02 bf any of the ſaid Gzandees, it is 
not lawfull dez Him to relate to others, that he hath heard 1: S: to Cay ſuch 
falſe and hozrible wezds; foz if it ſhould be lawfall, by this means they map 
be piiblithed generally, & c. And this doth appear by the ſald Dfatates, viz. 
That the party (hall be impziſoned untill he find cut the party who ſpeke 
them, which p20 es that it was an eſfente, 02 other wile he ſhould not de 
puniſhed koz it by Fine (foz this is implted) and Jmpziſentnent. 

It was alſo reſolved, that the Difenders at the Bar, if againſt them the 
pꝛoceedings, dad been by Andiam. upon theſe Statutes, no Judgment could 
be had againſt them that they ſhould be impꝛziſoned untill they formb their 
Atithoz : Foz foz example, Gooderick did not relate to Deusbury that he 
heard from Str Richard Cox, but he related the ſaid wozds as of Himſelf ; 
And foz this no Judgment can bt given againſt him, that he ſhall be impꝛi⸗ 
ſoned untill he find his Authoz ; fvz this, that de ought to by indicted fc2 the 
words which he himſelf did ſpeak, and then, De non apparentibus & non 
exiſtentibus eadem eſt ratio, UWhen the Indictment is generall without any 
relation to a certain Authvz, the Judgment, which alwates cfight to be 
given of matter apparant within the Retbzd, rarmot be that Je ſhall be im⸗ 
p2ifoned untill he hath found his Autos. | | 

And it was reſolve, that if A. ſay to B. Did you not hear that C. is 

ilty of Treaſon, 8c. this is tantamount to a ſcandalons pnblicatton : 

ad in a pzivate Action koz ander of a common perſon, tt I: S: pnbliſh 
that he hath heard I: N: ſay, that I: G: was e oz Theef; in an A⸗ 
aton of the Eo if the truth be ſuch, he may jultifie : But if I: S: pub 

That he hard heard generally without a certain Anthbz,that 1:G:was a 
Traytoz oz Theef, ther an Aaton ſar le caſe tyeth againſt 1:S:foz this,that 
he hath nat given to the party agztevedany caufe of Aition againſt ati. vut 
afrathll Hirſt who pudlithed rde wozys , xtthonith that th truth he might 
hear them, fog othec wiſe this might tend to a g3eat flander of an Innocent, 
fo; if one wyo hath Lxſam Phantiſiem, oz who is a D:unkard,o; of no eſti⸗ 
mation ſpeak ſcandatuus Ws, i be tatoruti oz A mm of crevit 
to repozt them generality, that he hath heard'ſcandalons wozbs,withort men- 
tioning of his Acithv2, that would give g2exter colour x trythar the 
wd2bs were krue in reſpec the credit bf the Repozter, then'ff the Autdoz 
himſelf ſhould be mentioned, foz the reputatton and good name of every 
man, is dear and pzectous to him: And a Recozd was vonched in Mich, 3 3 
& 34 Ed: and in the 30. Aſſ. pl: 10. and in the Exchequet Mich: 18 Ed: 1. 
Rot: 4. | 

cte, chat all the Committions of Oyer and Terminer give arithozity 
N verborum placiration{bts, vide ſe Stut: 5 R: 2. cap: 8. 
& 17 R: 2. captS. tüncerning Kitmiozs, and in 3 Ed: 2. in che Exchegder, 
Henry Bray ſpoke of John Foxley Baron of the Exchenuet: It wasrefvl- 


the” Mr the porn Wy oy Mon Non the ſaid 6 — — — 
| | 3 4 - c a , 4 I a 0, , 
that the 8800 er {it's £0 atv *Hip3Frored, £02 cyts tx implied und tn- 
cluded in the ſaid Statutes, as an incident to Nen although that it 
te nat expzeſted. Allo the'pitty Nzteved wax dave an Autan de ſcandalo 
— Utid A. damages: the party n;teved and the 
. tto N N 10 * 5 75 dun. 
mder lt the er, in Which the King a Fine, and 

de party Wall de n. en Court br Star- Chamber may intiid 
— EINE to Rand updn the Pillozy, und to have papers about 

s head. , 

And 


— 


And il the Otkenders confelſe it, then to pzaceed Ore tenus upon their 
own confeſſion; and foz the publication of the ſaid wozds, all the Defen- 
Dante were puniched by all the preſence, una voce nullo contradicente by 
Fines and Jmpziſonment : And Gooderick and Ingrum were fined the 
molk,foz that Goodrick had no aut ho foz the woʒts concerning the Cinque 
Pozts, noz could Ingrum find any Authoz foz to -vouch, that he beard by 
perſons imknown at Lygorne in fozraign parts; and therfozs it was taken 


as a fldion of his own. 


— — 


— ꝙ— — 
— — * — —— — 


Trin. 10 Jac. 


66 


Eaſtwicks Caſe in Curia Wardorum. 


Ing Philip and Queen Mary by their Letters Patents De gratia ſpe- 
ciali & ex certa ſcientia & mero motu, &c. gzanted to Aringal Wade 
in Fee, the Farm oz G2ange called Milton Gzange in Com. Bedford, pars 
cel of the polleſſions of the late diſſolved Ponaftery of Wooborne, Tenen- 
dam prædictam firmam ſive Grangium de nobis & ſucceſſiotibus noftris, 
ut de Mannerio noſtro,de Eaft Greenwick, in Com:Kantiz in capite per ſer- 
vitium viciſimæ 2 unins Feodi miticis pro ommbus redditibus, ſerviti js, 
exactionibus & demandis quĩbuſcunque, which Gaarige by mean conveys 
ance came to Chriſtopher Eaſtw ick, after ; death the Tenure was 
_ _ ph — And the queſto 
Tenure as DP A 41 aL 1 * nour, ; in pite 3 
Ir nas reaſon was, hat The itefters Patents" of 'the King, 
all be accozding fo the Kings /ihtentionerpzeſov in his Char- 
tor: And tn this.caſe 8 wozos swäht to be rejected, Nel. 
thele wozds' {in Capie) and kden the fende weill de, Terendum de nobis 
&c. ut de Manerio noſtro de Eaſt Greenwick in Tom. Kantiæ periſervitia 
viceſimæ partis unius feodi militis, & c. oz theſe wozds, De Mannerio noſtro 
de Eaſt Greenwick in Com. Kantiz, and then the ſenſe will be Tenendum 
de nobis, &c. in capite per viceſimam partem unius Feodi militis, &c: foz 
both together cannot ſtand; and then the better ſhall be taken foz the 
King, as in 5 Mariz,Dyer162. Tenure of the King, Per ſervitium militare, 
is to be intended Tenure in Capite : o Tenure de quo vel quibus & per 
quz ſervitia ignorant. is Tenure in Capite, foz the belt ſhall be taken 
fo; the King, 15 vide H:7.7.14 Ed:4,5. & 3 H:. 12.9 H. 7. . 6. per Huſſey 
H: r Fineax, 19 H:8.title Office Brook 58. action. 
Wache realen was added, that if theſe wozds, in Capite, ſhall be re- 
jected, then the woꝛds enſuing, ſcil. per ſervitium viceſimæ partis unius Fe- 


odi militis, &c. hall be rejected here; and then the Tenure will be by 
one entire Fee of a Knight, foz wozds in the middle of a Sentence may be 
extracted : And as well the conſequent as the pzecedent (and: But it was 
anſwered and reſolved.that the ſaiv Gzange was held of the King as of the 
Honour, and not in Capite: And the reaſon was foz this, that Tenure 
of the King in Capite, is as much as to ſay, Tenure in Gꝛoſſe, oz of the 
perſon of the King : And foz this, that the chief and pzincipall part of the 
bady of the Menurg of the perſon of the Ring is ſaid in Capite. And it ap⸗ 
pears by ancient Reco2ds, that in ancient time all Tenures in Gzoſſe, 1 


A rn 


— 


Eſtwicksꝰ 
Caſe. 8 


gener, and Peverell, are by 


of the perſon of a @ubjelt were called Tenures in Capite : as in Clauſ: 9g 
H:3.membr: 28. Robertus filius Madock tenuit terram de Thoma Corbet in 
Capite: And in the ſame manner you ſhall find vy many other Kecozd, 
Lands to be held of Þavjcas in Capite, which we call Tenure of the per- 
ſon oz in GzoCe, but of late time Dicitur de Rege ſoſummodo, terras tene- 
ri in Capite: Chen it is as much as to ſay, Tenendum de nobis, & c. ut de 


Manerio noſtro de Eaſt Greenwich in Groſſe, ut de perſona noſtra, which 


is againſt the nature of a Tenure in Gzeſſe, 02 of the perſon when the 
Land is exp2cCly limitted to be holden of a annoz, &c. And foz this, if 
the ſaid wozds ſhould be tranſpozted, ſci, Tenendum de nobis in Capite ut de 
Manerio noſtro de Eaſt Greenwich, &c. this will not alter the Caſe, foz 
when in the beginning oz end the Land is expzcflylimifted to be held Ur de 
Manerio, the Tenure of rhe perſon is abundant,o2 it may have this ſence, 
that the Ning is Ca put totius Regni : And foz this, inaſmuch as it is li⸗ 
mited to hold of the ing, who is chief, it may be 'valgarly ſaid, that the 
Tenure is in chief, inaſmach as it is of the King as of a Þannoz. 

And as to the ſecond Dbjection, it was reſolved, That the abundant 
woꝛds all ve extended in Conſtruction of the Law, and not the wazds ſuh⸗ 
ſequent, which doth limit the Ter m in certainty : And with this reſolu 
tion in the pzincipall point agrees Mich: 17, & 18 Eliz: 345. where it was 
found that Owen ap David was ſeiſed of certain Land in Fee held of the 
Queen, as ol the Pzincipality of Wales in Cap: And it was held per Con- 
cilium Curiz, no Tenure in Ca pite; and ſo (as it was ſaid) it was reſol/ 
ved in the time H:8. in Baron Lukes Caſe, where Lands were gzanted 
the King to hold of him as of his Yonour of Huntington, in Capite, t 
this was a mean Tenure, andnot in Capite. * 

Nota, That a Tenure-of any ancient Yononrs, as of Rawleigh, Ha- 
ſage and allowance in all ages taken foz fo 
dave the effect ot a Tenure in Capite, ſcil. To have all the Lands in 
Guard, 8c; Et non valet ratio contra experiment um, vide le Stat: de Mag- 
na Charta, cap: 31. and the 21 Hy. in Rot: Parliamenti not Pzinted, and 
1 H:6.cap: 4-yide Bracton, lib: a. fol: 87. 30 H:. Dyer 8. 58,29 H:8. Brook, 
title Livery 28.5 7.5 Ed: 3. 5. 
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81 
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Seas 104 
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| 
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committed 125,126 
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Biſhops 7 
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Blind man ſealing a Deed, not 

good, where 
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, expoſition of the Statute 
25 H: 8.cap.6. concerning it 
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32 
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4 97 
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103 

Common Peas juriſdiction 109 
County Palatine 114 
Conviction of a Felon forfeitꝭ his 
Goods 121 
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Chamber 122 
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D and Prerogative 112 
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where not allowable 38, 39, 40 
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mitfed by Commiſſion 114 
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what not pag, 22 
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Ferry- man, an action againſt him 
for things loſt, 63 
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Felofly for ſtealing a Winding 
cet 113 
Fine levied by a fool, what it o- 
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124 125 
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86 
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reſie, how to be puniſhed, 56, 57 
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High Commiſfioners not warran- 
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ned 108 
Habeas 
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Habeas corps to the Marſhall of 
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| ho of Wales cannot be by 
Commiſſion but patent,why 49 
Intereſt common cannot be drawn 
ad alind examen, then the Com- 
mon Law allowtrh 58 
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